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EMPLOYER’S OSHA OBLIGATION TO PROVIDE 
SAFE WORKPLACE

• Each employer shall furnish to each of his/her employees, employment and a 
place of employment which are free from recognized hazards that are causing 
or are likely to cause death or serious physical harm to their employees.

• This “General Duty Clause” obligates employers to protect workers from 
COVID-19.

• OSHA provides employers with guidance on a number of COVID-19 related 
topics, including returning to work, the use of face coverings and worker 
exposure risk to COVID-19, among others, and provides guidance for specific 
industries (https://www.osha.gov/SLTC/covid-
19/controlprevention.html#interim). 
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EMPLOYER’S OSHA OBLIGATION TO PROVIDE 
SAFE WORKPLACE

• Now more than ever, employers must be aware of their obligation to 
employees under the Occupational Safety and Health Act (the “Act”), which is 
administered by the Occupational Safety and Health Administration 
(“OSHA”).  Under the Act, employers have the obligation to provide a safe 
workplace for their employees, and non-compliance could lead to OSHA 
complaints, investigations, fines and more. 

• Moreover, due to the pandemic, the traditional “workplace” has, in many 
cases, shifted to the employee’s home or other locations. Even though 
employees may not be physically present in the workplace, employers must be 
aware of the rights and obligations of employers and employees in this context, 
including under the OSHA and Connecticut workers’ compensation laws. 
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COVID-19 RELATED OSHA COMPLAINTS ON THE RISE

• On November 6, 2020, OSHA released updated statistics regarding its enforcement activity related to COVID-19 

through October 29, 2020, which revealed that OSHA has issued citations arising form 179 inspections resulting in 

proposed penalties totaling $2.4 million. 

• OSHA violations range from the failure to implement a written respiratory protection program to reporting and 

recordkeeping violations and the failure to comply with the General Duty Clause of the Occupational Safety and 

Health Act of 1970. 

• Between October 23, 2020 and October 29, 2020 alone, OSHA conducted 35 inspections resulting in COVID-19-

related citations totaling $471,337. 

• Much of the OSHA increased enforcement activity centers around healthcare employers, where there is an 

increased risk of exposure to COVID-19 generally, including healthcare employers in Connecticut. However, 

OSHA investigations and fines have impacted other employers as well.

• This increase in OSHA enforcement activity indicates that employers have had difficulty complying with their 

workplace safety obligations in the midst of the COVID-19 pandemic. 
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OSHA COMPLAINTS FILED BY EMPLOYEES

• Employees may file anonymous complaints with OSHA raising 

workplace safety concerns and complaints, which can arise out 

of any number of COVID-19 related topics, including the 

availability of personal protective equipment and cleaning 

supplies to inadequate social distancing in the workplace.

• OSHA has the duty to investigate even anonymous complaints.
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OSHA INVESTIGATION:  EMPLOYER INVESTIGATION OR 

ON-SITE INSPECTION 

• In most cases, OSHA will notify the employer of the complaint by letter, ask the 

employer to investigate the allegation and to describe in writing the problems 

found and the corrective action taken or planned.

• OSHA will require the employer to post the OSHA letter in a location that is 

easily accessible for review by all employees and provide a copy of the letter to 

any union representative, which may risk copy-cat complaints by other 

employees. 

• If there is an imminent danger of harm, an allegation that physical harm has 

occurred, or a prior failure by the employer to correct a hazardous situation that 

was previously brought to the employer’s attention, OSHA is more likely to make 

an on-site inspection, which may lead to an investigation by OSHA and the 

imposition of fines. 6



OSHA RETALIATION CLAIMS CAN ARISE OUT OF SEEMINGLY 

INNOCUOUS EMPLOYEE STATEMENTS AND CONDUCT 

• Employers are also facing an increase in OSHA retaliation claims filed by 

employees who believe they have been retaliated against by their employer for 

raising workplace safety concerns. 

• For example, an employee who has been disciplined for absence problems and 

has made comments during a work break that certain management employees are 

wearing their masks below their nose may believe she was fired for that comment 

and not a recent unauthorized absence.

• A retaliation claim is brought in the OSHA forum by an employee who believes 

that he has suffered an unfavorable personnel action (i.e., discipline, termination, 

threats, decrease in pay and benefits, demotion) because he or she has raised 

workplace safety concerns. 
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OSHA RETALIATION CLAIMS CAN ARISE OUT OF SEEMINGLY 

INNOCUOUS EMPLOYEE STATEMENTS AND CONDUCT 

• Employers who retaliate against employees for raising workplace safety 

concerns can be required by OSHA to reinstate the employee, pay back 

wages, restore benefits or provide other remedies to the complaining 

employee. 

• Employers must take all workplace safety concerns expressed by 

employees seriously and consider whether unfavorable personnel action 

may be perceived as retaliatory and form the basis for an OSHA 

retaliation complaint.
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OSHA INVESTIGATIONS MAY LEAD TO BURDENSOME COMPLIANCE 

OBLIGATIONS AND POSSIBLE ADDITIONAL LITIGATION

• OSHA will investigate an employee’s retaliation complaint by, among other 

things, requiring the employer to produce documentation about allegedly 

unfavorable personnel action, personnel policies, procedures, and information 

about personnel actions against other employees, which is burdensome and may 

allow complaining employee access to key documentation and information.

• Avoid retaliation complaint or successfully defend? 
• Communication, documentation, consistency

• Safety policies, standards: must be record of communicating to employees

• Consistent application of standards, discipline

• Employee may use information obtained from OSHA investigation as a 

springboard for other litigation against the employer, such as a wrongful 

termination claim. 9



EMPLOYEE LAWSUITS ARISING OUT OF UNSAFE 

WORKPLACES
• There has also been a rash of lawsuits by employees against employers arising out of employee 

injuries or deaths from COVID-19, and more are expected as the pandemic continues. The lawsuits 

often allege that the employers failed to comply with COVID-19 related safety precautions.  For 

example, 

• Palmer v. Amazon.com, Inc., et al : United States District Court for the Eastern District of New York 

dismissed employee’s “public nuisance” claims against Amazon alleging insufficient COVID-19 

workplace protections at Amazon’s JFK8 fulfillment center on Staten Island, NY.  The District Court 

held that it was the primary responsibility of OSHA, and not the courts, to decide whether Amazon 

was doing enough to protect workers.

• Denise Hansen, Exec. Of the Estate of Joseph Hansen v. New Jersey Transit Authority:  New Jersey 

State Court  wrongful death action brought by Estate of train conductor alleging employee’s COVID-

19 death was due to employee’s failure to comply with State and Federal guidelines on social 

distancing, the use of gloves, masks and other preventative measures.  Litigation still in early stages, 

and no dispositive motion has been filed yet.
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OSHA DOES NOT INSPECT “HOME OFFICES”

• If OSHA receives a complaint about a home office, the complainant will be advised of 

OSHA’s policy.  If an employee makes a specific request, OSHA may informally let 

employers know of complaints about home office conditions but will not follow up 

with the employer or the employee.

• With respect to other home-based work sites, (1) OSHA will only conduct inspections 

when a complaint or referral is received indicating that a violation of a safety or health 

standard exists that threatens physical harm, or that an imminent danger exists, 

including reports of a work-related fatality; (2) the scope of inspection is limited to the 

employee’s work activities; (3) the Occupational Safety and Health Act does not apply 

to an employee’s house or furnishings; and (4) employers are responsible in home 

worksites for hazards caused by materials, equipment or work processes which the 

employer provides or requires to be used in an employee’s home.  
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OSHA RECORDKEEPING AND COVID-19

• Enforcement Guidance Memo for Recording COVID-19 Cases

• https://www.osha.gov/memos/2020-05-19/revised-enforcement-guidance-recording-

cases-coronavirus-disease-2019-covid-19

• Under OSHA's recordkeeping requirements, COVID-19 is a recordable illness, if:

1. confirmed case of COVID-19

2. work-related as defined by 29 CFR § 1904.5; and

3. involves one or more of the general recording criteria set forth in 29 CFR 
§ 1904.7:

• Death • medical treatment beyond first aid, 

• days away from work • loss of consciousness; 

• restricted work or transfer to another job • significant injury or illness diagnosed   
by a physician
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OSHA RECORDKEEPING AND COVID-19

• Because of the difficulty with determining work-relatedness, OSHA is 
exercising enforcement discretion to assess employers' efforts in making 
work-related determinations.

• Will be deemed sufficient in most circumstances for the employer, when it 
learns of an employee's COVID-19 illness:

1. to ask the employee how he believes he contracted the COVID-19 illness;

2. while respecting employee privacy, discuss with the employee his work and out-
of-work activities that may have led to the COVID-19 illness; and 

3. review the employee's work environment for potential SARS-CoV-2 exposure.

Continued  13



OSHA RECORDKEEPING AND COVID-19

• Likely work-related

• several cases develop among workers, work closely together, no alternative explanation.

• contracted shortly after lengthy, close exposure to a particular customer or coworker who has a 
confirmed case of COVID-19 and there is no alternative explanation

• job duties include frequent, close exposure to general public in locality with ongoing community 
transmission and there is no alternative explanation

• Likely not work-related

• only worker to contract COVID-19 in her vicinity, job duties do not include having frequent contact 
with the general public, regardless of the rate of community spread

• outside the workplace, closely and frequently associated with others who: 

1) have COVID-19; 

2) is not a coworker, and 

3) exposed the employee during the period in which the individual is likely infectious.
Continued 14



THE CORONAVIRUS & CONNECTICUT WORKERS’ 

COMPENSATION CONCERNS

• As the Coronavirus outbreak continues to progress, Connecticut 

employers are facing a number of issues they have not had to address in 

recent memory, including whether communicable diseases such as 

COVID-19 are compensable under the Connecticut Workers’ 

Compensation Act (“Act”).  

• There are 2 different legal standards that apply for an employee filing a 

workers’ compensation claim alleging that he/she contracted COVID-19 

at work.  The first standard applies for claims related to contracting 

COVID-19 prior to May 20, 2020 and the second is after that date.
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EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

On July 24, 2020, Governor Lamont issued Executive Order 7JJJ changing 

the burden of proof from the employee to the employer in many COVID-

19 workers’ compensation cases and making it significantly easier for an 

employee to prove that they contracted COVID-19 at work, even when 

there is proof the employee was in physical contact in their personal lives 

with an individual that tested positive for COVID-19.
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EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

A. What Does This Changing of the Burden of Proof Mean in a COVID-19 

Workers’ Compensation Case? 

• Normally, the employee has the burden of proving an injury or disease arose out of and 

in the course of the employment (i.e., was caused by work or an exposure at work) by a 

fair preponderance of the evidence (in practice, this means a “more likely than not” 

standard) in a workers’ compensation claim. 

• With this Executive Order, however, there is now a “rebuttable presumption” for certain 

employees that a COVID-19 claim is work related. This means that the COVID-19 

contraction is presumed to be work-related and the employer must prove that it is not. 

Continued 17



EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

B. Who Qualifies?

• Depending on the date of injury, this presumption applies to all employees (who meet the 

requirements below) and not just essential or direct clinical care employees. 

• Any employee (not just “essential workers”) who:

a. has a date of injury (e.g., exposure) on or before April 6, 2020; and

b. has missed at least one day of work due to a diagnosis of COVID-19 or COVID-19 symptoms 

between March 10, 2020 and May 20, 2020; and

c. was directed or required to work outside the home by the employer during at least one of the 14 

days immediately prior to the date of injury; and 
continued 18



EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

B. Who Qualifies? (continued)

d. had not received an offer or directive by the employer to work at home exclusively; and

e. has a diagnosis of COVID-19 confirmed by:

i. a COVID-19 positive laboratory diagnostic test dated within three weeks of the date of injury; or

ii. a report of a licensed physician, physician’s assistant, or advanced practice registered nurse dated within 

three weeks of the date of injury (this test/medical report must be provided to the employer).

f. Thus, the employee need not even have been an “essential worker” or prove there was any

exposure to COVID-19 at work to prevail on a COVID-19 claim if the aforementioned 

requirements are satisfied. 
Continued 19



EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

• If the employee’s date of injury is between April 7, 2020 and May 

20, 2020, the employee must then be an “essential worker” which 

is broadly defined (to even include lawyers) to receive the benefit 

of the “rebuttable presumption.” 

Continued 20



EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

C. Are There Any Offsets if the Employee Has Already Been Paid by the Employer for 

Lost Time under the FFRCA or Otherwise?

• Yes. According to the Executive Order, for weekly workers’ compensation lost time benefits, there is 

an offset equivalent to the amount of any sick leave paid under the Emergency Paid Sick Leave Act 

of the Families First Coronavirus Response Act (FFCRA), which requires up to 2 weeks of paid time 

off. 

• The quarantined or positive employee could be paid through another paid sick leave program 

available in response to the COVID-19 pandemic.  However, there must be no offset to any regular 

paid sick time the employee may have a right to receive.  Further, the employee also cannot be 

required to use their vacation or personal days. FFCRA went into effect on April 1, 2020 and 

continues through December 31, 2020.  

Continued 21



EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

D. Retaliation

• The Executive Order also expands the workers’ compensation retaliatory discrimination 

statute to include discrimination based on an employer deliberately misinforming or 

otherwise deliberately dissuading an employee from filing a claim for workers’ 

compensation benefits.

• Thus, employers need to be very careful in all communications with an employee regarding 

whether the employee should file a workers’ compensation COVID-19 claim or, for 

example, take paid sick time, FFCRA, or PTO, instead of workers’ compensation benefits. 

Continued 22



EXECUTIVE ORDER BY GOVERNOR LAMONT SHIFTS BURDEN OF 

PROOF IN COVID-19 WORKERS’ COMPENSATION CASES FOR CLAIMS 

ARISING PRIOR TO MAY 20, 2020

E. Is There Any Recourse to Challenge this Executive Order? 

• Yes. Both state and federal constitutional arguments can be made based on the 

position that Governor Lamont does not have the power or authority to change the 

law in this manner, although it is expected that the Connecticut Legislature in 2021 

will pass legislation or a regulation incorporating the Order into law, and may even 

expand its coverage dates to the end of the year versus prior to May 20, 2020.

Continued 23



COVID-19 WORKERS’ COMPENSATION CLAIMS 

ARISING AFTER MAY 20, 2020

• For any workers’ compensation COVID-19 based claim where the date 

of contraction arises after May 20, 2020, the following rule applies.  

A. In order for a disease to be compensable under the Act, it must meet the criteria for an 

“occupational disease.” The traditional Connecticut workers’ compensation definition of 

“occupational disease” is a disease that is so unique to the employee’s occupation that 

there is a direct causal relation between the duties of employment and the disease.  

• In other words, there should be a higher risk of contracting the disease associated with the 

employee’s occupation than the risk encountered by the general public.
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COVID-19 WORKERS’ COMPENSATION CLAIMS 

ARISING AFTER MAY 20, 2020

B. In addition, medical evidence also must establish that the disease was caused by exposure at work 

versus anywhere outside of work.  The most common defense is the employee contracted it from 

someone in his/her household (e.g., catch hepatitis-C from one’s spouse).

C. In contrast, however, certain employees may satisfy the occupational disease standard and qualify for 

workers’ compensation benefits in response to contracting COVID-19.  

o While not all healthcare employees would automatically qualify, there are some healthcare employees whose 

exposure to the disease is so distinct to his or her occupation, that the disease could be considered 

compensable (e.g., direct clinical care providers).

o Essential Employees not working remotely during this COVID-19 lockdown could qualify under the easier to 

prove occupational illness standard (e.g., certain Infrastructure, Retail, Manufacturing Services, and Food 

and Agricultural employees).
Continued 25



EMPLOYEES INJURED WHILE WORKING REMOTELY 

DURING THE COVID-19 PANDEMIC OR EVEN AFTER COULD 

FILE WORKERS’ COMPENSATION CLAIMS

A. To be compensable under Connecticut law, an employee’s injury must arise out of or occur in the

course of his/her employment, which means that the employee’s injury must occur while the

employee is working for the company on the company’s premises or elsewhere, if the employee

is working there in furtherance of the company’s business and at the direction of the company.

B. Preliminary acts in preparation for remote work at home are not compensable. “A preliminary

act” and “acts in preparation for work” means acts performed prior to the start of the employee’s

workday, and include, but are not limited to, the following acts, except when undertaken at the

express direction or request of the company:

1. Personal activities;

2. Household chores;
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EMPLOYEES INJURED WHILE WORKING REMOTELY 

DURING THE COVID-19 PANDEMIC OR EVEN AFTER COULD 

FILE WORKERS’ COMPENSATION CLAIMS

3. Personal grooming or hygiene, such as showering, dressing, brushing teeth, ironing clothes,

drying and combing hair, applying makeup and shaving;

4. Preparing meals, including lunch or snack to take to work;

5. Removal of obstacles from one’s walkway, driveway or yard, including but not limited to snow,

ice, trash cans, recycling containers, or stones, in order to facilitate entry from one’s residence

onto a public thoroughfare, unless said removal is necessary to accommodate work required by

the company; and

6. Any other acts necessary in order to prepare oneself for work.
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EMPLOYEES INJURED WHILE WORKING REMOTELY 

DURING THE COVID-19 PANDEMIC OR EVEN AFTER COULD 

FILE WORKERS’ COMPENSATION CLAIMS

C. Connecticut courts and the Connecticut Workers’ Compensation Commission have concluded that

employee injuries occurring during the course of work performed at home or other remote location

(chosen by the employee), incidental to work performed at home, or for the benefit of the employer at

home, are compensable. For example,

1. In Tovish v. Gerber Electronics, a man sustained a heart attack while out shoveling snow in his driveway. It was deemed

compensable because he was shoveling snow so that he could leave his home (where he regularly maintained a home

office) to complete work activities.

2. In Tutunjian v. Burns, employee with a home office slipped and fell on ice in his driveway while walking to the mailbox to

mail business correspondence, which was also deemed compensable. In this case, the key inquiry was whether the

employee’s injury was sustained while the employee was rendering a benefit to his employer. Further, the CRB noted that

an injury is compensable if it occurs while the employee is “reasonably fulfilling the duties of employment or doing

something incidental to it.” (employee driving to pick up commode in violation of employer’s direct order and policy).
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If you have any questions or if you would like more information at 

no charge, please contact:

John M. Letizia, Atty.

Managing Partner

Letizia, Ambrose & Falls, P.C.

Phone: 203-787-7000 ext. 35

Email: letizia@laflegal.com

Phyllis M. Pari, Atty.

Senior Of Counsel

Letizia, Ambrose & Falls, P.C.

Phone: 203-787-7000 ext. 14

Email: pari@laflegal.com

The representations made in this PowerPoint are the analysis of Letizia, Ambrose & Falls, P.C., which is responsible for 
its content.  This information and analysis are provided for information and education purposes only.  You are 

encouraged to consult with the appropriate legal counsel prior to relying on this information or analysis.
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