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DECISION, ORDER AND PARTIAL DISMISSAL OF COMPLAINT 

 

On August 24, 2021, the Manchester Police Officers Association (the Union) filed 

a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 

amended on or about December 30, 2021, alleging that the Town of Manchester (the 

Town) violated the Municipal Employee Relations Act (MERA or the Act) by 

unilaterally changing a practice of giving bargaining unit members paid administrative 

leave for coronavirus-related absences.  

 

 After the requisite preliminary steps had been taken, the matter came before the 

Labor Board for a hearing on January 10, 2022. Both parties appeared, were represented 

by counsel, and allowed to present evidence, examine and cross-examine witnesses, and 

make argument. Both parties filed post-hearing briefs, the last of which was received on 

February 28, 2022. The Union filed a reply brief on March 9, 2022. Based on the entire 

record before us, we make the following findings of fact and conclusions of law and issue 

the following order and partial dismissal of complaint.  
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FINDINGS OF FACT 

 

1. The Town is a municipal employer within the meaning of the Act. 

 

2. The Union is an employee organization within the meaning of the Act and at all 

material times has represented a bargaining unit of full-time, investigatory and uniformed 

employees of the Manchester Police Department, up to and including the rank of 

lieutenant. (Ex. R1).1 

 

3. The Union and the Town were parties to a series of collective bargaining 

agreements. The collective bargaining agreement for July 1, 2017 through June 30, 2020 

stated, in relevant part:  

ARTICLE 13 – SICK LEAVE 

 

Section 1. Accumulated sick leave is a benefit to the employee. The Town 

provides no long term disability insurance for its employees. It is therefore 

crucial that employees conserve as much of their sick leave accrual as 

possible in order to ensure against future need. A permanent employee shall 

be entitled to sick leave with pay of one and one quarter (1 ¼) days for each 

full month of employment, with no limit to the amount of unused sick leave 

that can be accumulated… 

 

*** 

Section 6. Payments on Retirement. 

 

A. Employees Hired prior to July 1, 2005. 

 

Upon retirement ... an employee … may either receive payment for any 

of his unused, accumulated sick leave up to ninety (90) days … or 

exchange compensation for which they are otherwise eligible in 

increments of forty-five (45) days for an additional one (1%) percent 

added to his normal retirement benefit… 

 

*** 

B. Employees Hired On or After July 1, 2005. 

 

Upon retirement... an employee … shall receive payment for fifty 

percent (50%) of his unused, accumulated sick leave up to forty-five 

(45) days.…  

 

*** 

 

ARTICLE 15 - SPECIAL LEAVE OF ABSENCE 

 
1 Exhibits submitted by the complainant Union are designated by the letter “C” followed by a number. 

Exhibits submitted by the respondent Town are designated by the letter “R” followed by a number. 
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Section 1. A permanent employee will be granted leave of absence with pay 

to be deducted from his accumulated sick leave allowance:  

… 

 

(b)  When his presence at duty will expose others to contagious 

disease, or if quarantined due to the contagious disease of another 

person or persons; 

* * *  

(Ex. R1). 

    

4. At all times relevant hereto, the Manchester Police Department required 

employees to report if they were exposed to the coronavirus or tested positive for 

COVID-19 and take appropriate measures, including but not limited to quarantine.  

  

5. On March 18, 2020, the federal government issued the Families First Coronavirus 

Response Act (FFCRA)2 which, in relevant part, required the Town to provide paid sick 

time to certain employees who are unable to work due to COVID-19 and provided 

payroll tax credits to offset the cost of providing such leave. The FFCRA did not require 

employers to provide paid leave to emergency responders.  

 

6. On or about April 2, 2020, the Town voluntarily gave paid administrative leave 

(COVID Time) to police officers and other FFCRA-exempt employees who tested 

positive for Covid-19 or who were required to quarantine due to possible exposure to the 

coronavirus, in lieu of using accrued sick leave.  

 

7. In May 2020, the Town and the Union executed a side letter extending the 

duration of the 2017-2020 collective bargaining agreement for one year from June 30, 

2020 through June 30, 2021. (Ex. R1).  

 

8. In December 2020, COVID-19 vaccines became available to first responders.  

 

9. Prior to May 5, 2021, ten unvaccinated and two vaccinated Union bargaining unit 

members were directed to quarantine due to COVID-19 infection, symptoms, or possible 

exposure. All received Covid Time for their entire absence. (Ex. C6).   

 

10. On or before May 21, 2021, the Town decided to encourage employees to get 

vaccinated by making unvaccinated employees ineligible for COVID Time.  In an email 

to all Town employees dated May 21, 2021, Town administrator Steve Stephanou stated, 

in relevant part:  

 

Based on the State policy on COVID reopening, the Town ... will begin to 

reopen public buildings on Tuesday, June 1st. 

 

*** 

Testing 

 
2 Public Acts 2020, No. 116-127. 
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*** 

• For those unvaccinated: 

o Any unvaccinated employee who has a positive COVID test 

result will self-isolate at home for a minimum of 10 days... 

o Any unvaccinated employee who is deemed by the 

Manchester Health Department to have a significant 

exposure to COVID will be sent for a COVID test and will 

self-quarantine until the test result is returned.... A positive 

result will require the employee to remain in isolation and 

follow the CDC-defined criteria for return to work. 

o Unvaccinated employees who are required to self-quarantine 

... must use sick leave or annual leave. Administrative leave 

for quarantine for employees who have not been vaccinated 

will no longer be allowed. 

 

*** 

(Ex. C7). 

 

11. At all times relevant hereto, Helvidio Augusto was a sergeant in the Manchester 

Police Department and the Union vice president. Augusto received Stephanou’s May 21 

email.3  

 

12. Sometime prior to June 10, 2021, the Town and the Union entered into contract 

negotiations. On June 10, 2021, the parties agreed to extend the existing collective 

bargaining agreement from June 30, 2021 through June 30, 2023. Neither the Town nor 

the Union raised COVID Time during negotiations.  

 

13. On July 2, 2021, Union bargaining unit members attended an off-duty 

Independence Day party. Within a few days, some of those members began experiencing 

COVID-19 symptoms. Eight tested positive for COVID-19 and were directed to 

quarantine. Two were vaccinated and were allowed to use COVID Time during 

quarantine. Six4 were unvaccinated and were required to use accrued sick and/or vacation 

time. (Exs. C9, C10, C11). 

 

14. On or before July 8, 2021, the Union asked police captain Sean Grant why some 

of its members were denied COVID Time. In an email to the Manchester Police 

Department dated July 8, 2021, Grant attached a copy of Stephanou’s email and stated, in 

relevant part:  

 

The attached email was sent 5/21/2021 from the Town Managers office … 

and I guide you to the area concerning unvaccinated employee exposures 

 
3 Augusto testified that he believed that Stephanou’s May 21st reopening guidelines did not apply to 

bargaining unit members since the Manchester Police Department never closed.  

 
4 One Union member, police officer Chelsea Padgett, originally received COVID Time. However, after 

confirming that Padgett was unvaccinated, the Town converted her COVID Time to sick leave. 
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and how these matters are handled ... I am discussing the matter of a few 

exceptions with the Acting Manager along with Chief Darby, but this is 

what was in place since 05/21/21 … A final decision has not been made but 

these are the guidelines we were given [in] May 2021.  

 

*** 

(Ex. C11).  

 

15. On July 19, 2021, Grant emailed the bargaining unit members who were 

quarantined after the July 2nd party, and stated, in relevant part: 

 

The last answer I have received from Town Hall was that unvaccinated 

employees who contracted the disease would use their own time and 

vaccinated individuals would receive [Covid Time]. Therefore, at this time 

expect to either be charged sick leave from your sick bank of time 

(unvaccinated) or [COVID Time] (vaccinated). 

 

*** 

(Ex. C8).  

 

16. In September 2021, police officer Haley Ouellette informed the Town that she 

was exposed to Covid-19 and later tested positive. Ouellette was in quarantine for 10 

working days. At the time she was in quarantine, Ouellette had received only the first of 

two vaccine injections.  The Town charged Ouellette’s entire absence to her accrued sick 

leave on the grounds that she was not fully vaccinated.              

 

17. On September 30, 2021, the FFCRA expired and the Town ceased providing paid 

administrative leave for COVID-related absences, including COVID Time. 

 

CONCLUSIONS OF LAW 

 

1. Absent an adequate defense, an employer’s unilateral change in an existing 

condition of employment involving a mandatory subject of bargaining will constitute a 

refusal to bargain in good faith and a violation of the Act. 

 

2. An employer may make a temporary unilateral change involving a mandatory 

subject of bargaining where such change is reasonably necessary to meet an emergency. 

 

3. A defense sufficient to rebut a prima facie case includes a showing that the 

parties’ collective bargaining agreement affords express or implied consent to the 

unilateral action at issue.  

 

4. A union waives its rights to bargain an issue where it receives adequate notice of 

the impending change and fails to demand bargaining.  
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5. The Town violated the Act by unilaterally eliminating Covid Time on September 

30, 2021. 

  

DISCUSSION 

 

The Union contends that the Town violated Section 7-470(a)(4)5 of the Act by 

unilaterally making unvaccinated bargaining unit members ineligible for COVID Time in 

July 2021 and eliminating COVID Time in September 2021.6 

 

The Town responds that changing the eligibility requirement was necessary to 

keep pace with the rapidly evolving pandemic and permitted by the Labor Board’s 

emergency doctrine. In addition, the Town argues that eliminating COVID Time was not 

a change but merely a return to the status quo; eliminating COVID Time was authorized 

by the collective bargaining agreement; the Union waived any rights to bargain the 

alleged changes by failing to make a timely demand; and public policy supports the 

Town’s actions. Based on the entire record before us, we find that the Town committed a 

prohibited practice when it unilaterally eliminated COVID Time on September 30, 2021 

and dismiss the other claims in the complaint.  

 

Unilateral change and the emergency doctrine   

 

An employer violates the Act when, absent a defense, it unilaterally changes 

an existing condition of employment that is a mandatory subject of 

bargaining. Shepaug Valley Regional School District, … [Decision No. 

4765 (2014)]; State of Connecticut, Judicial Branch, Decision No. 4532 

(2011); Norwalk Third Taxing District, Decision No. 3695 (1999); 

Bloomfield Board of Education, Decision No. 3150 (1993); City of 

Stamford, Decision No. 2680 (1988). A condition of employment may be 

established by past practice where the complainant shows that the 

employment practice was “clearly enunciated and consistent, [that it] 

endure[d] over a reasonable length of time, and [that it was] an accepted 

practice by both parties…” Board of Education of Region 16 v. State Board 

of Labor Relations, 299 Conn. 63, 73 (quoting Honulik v. Greenwich, 293 

Conn. 698, 719 n. 33 (2009)). A prima facie case of unlawful unilateral 

 
5 Conn. Gen. Stat. § 7-470(a)(4) states, in relevant part:  

 

(a) Municipal employers . . . are prohibited from . . . (4) refusing to bargain collectively 

in good faith with an employee organization which has been designated . . . as the 

exclusive representative of employees in an appropriate unit. 

 

*** 

 
6 Since unilaterally granting a benefit “tends to undercut the union's authority with its members and lead 

them to look to the employer's munificence rather than to their bargaining representative's efforts…” 

creating COVID Time in the first instance arguably could violate the Act. Town of Greenwich, Decision 

No. 2154 (1982); Town of Stratford (Bobko), Decision No. 1746 (1979); City of Shelton, Decision No. 

1344 (1975). However, that issue is beyond the scope of the instant complaint.   
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change requires proof that an employer unilaterally changed a past practice 

involving a mandatory subject. Shepaug Valley Regional School District, 

supra.  

*** 

 

City of Stamford, Decision No. 4832 p. 11 (2015); see also Town of Plymouth, Decision 

No. 4890 (2016); State of Connecticut, Judicial Branch, Decision No. 5168 (2021). 

 

Based on the entire record before us, we find that COVID Time was a “clearly 

enunciated and consistent” practice which “endure[d] over a reasonable length of time…” 

within the meaning of Board of Education of Region 16 v. State Board of Labor 

Relations, supra, 299 Conn. at 73. Specifically, the Town began the practice of providing 

COVID Time to bargaining unit members on April 2, 2020 and that practice endured for 

14 months for unvaccinated employees and an additional 4 months for vaccinated 

employees. On June 1st, the Town changed the existing practice by eliminating COVID 

Time for unvaccinated employees. On September 30th, the Town made another change by 

eliminating COVID Time altogether. It is well settled that “paid leave is a mandatory 

subject which cannot be changed without bargaining.” State of Connecticut Judicial 

Branch, Decision No. 4940 p. 8 (2017) and cases cited therein. The Town argues that 

eliminating COVID Time was not a change but merely a return to the status quo after 

having provided a temporary benefit in the face of a rapidly evolving pandemic. The 

Town is essentially making a two-pronged argument attacking the Union’s prima facie 

case and invoking the Labor Board’s emergency doctrine. We are not persuaded by either 

argument. As we discussed above, a practice may create a binding condition of 

employment and once a condition of employment is obtained in fact through the parties’ 

practice, it may not be changed or eliminated unilaterally. City of Cheshire, Decision No. 

5136 (2020); City of Willimantic, Decision No. 1325 (1975).  

 

The Town’s reliance on the emergency doctrine is equally misplaced. In Hartford 

Board of Education, Decision No. 1777 (1979), we recognized that an employer may 

make a temporary unilateral change involving a mandatory subject of bargaining where 

such change is reasonably necessary to meet the emergency. Id.; see also Town of 

Wallingford, Decision No. 3601 (1998); Town of Orange, Decision No. 2969 (1991); 

City of New Britain, Decision No. 1975 (1981). In City of New Britain, supra, we 

determined that a prolonged emergency should not necessarily suspend the duty to 

bargain for its entire span. “Each case must be decided on its own facts and where 

bargaining would not seriously impede the meeting of the emergency and where the 

emergency situation would not frustrate or impede useful bargaining then the statutory 

duty should no longer be held in abeyance.” Id. Although the pandemic almost certainly 

justified unilateral action in April 2020, the record reveals that by May 2021, the Town 

had reached a point where it could negotiate another extension of the 2017-2020 

collective bargaining agreement without seriously impeding its ability to meet the 

emergency. As such, we believe that the pandemic likewise would not have impeded the 

Town from bargaining over changes to COVID Time in June and September. Under City 

of New Britain, supra, we find that the Union has established a prima facie case and turn 

to the Town’s defenses.  
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Waiver 

 

The Town next argues that the Union waived its right to bargain the 2021 changes 

under Norwich v. Norwich Fire Fighters, 173 Conn 210 (1977), by failing to make a 

timely demand. In Norwich v. Norwich Fire Fighters, supra, the Court held that a union 

must attempt to bring the employer to the bargaining table before claiming that the 

employer refused to bargain. Id., 173 Conn. at 218 (citing National Labor Relations 

Board v. Columbian Enameling & Stamping Co., 306 U.S. 292 (1939)). A union waives 

its rights if it fails to demand bargaining where the totality of circumstances includes 

reasonable notice of the change to the union and an opportunity to negotiate.7 Id.; see also 

State of Connecticut Department of Administrative Services, Decision No. 2085 (1981). 

We agree that the Union had reasonable notice of the Town’s intention to restrict COVID 

Time. Specifically, in his May 21, 2021 email, Stephanou notified Town employees that 

the Town would stop permitting unvaccinated employees to use COVID Time as of June 

1st. Union president Augusto testified that he received Stephanou’s email. While Augusto 

also testified that he did not believe that the email applied to the bargaining unit, we find 

that his testimony in this regard is not credible since Stephanou addressed his email to all 

Town employees and the relevant sections contain no limiting language which, in our 

view, reasonably supports an inference that the Union bargaining unit was exempt. (Ex. 

C7). Under these circumstances, we find that the Union waived its rights to bargain the 

June 1st change.  

 

The Union did not waive its right to bargain over eliminating COVID Time. City 

of Norwich does not provide a basis for waiver in the absence of full notice and a 

reasonable opportunity to request bargaining before the change is made. Rather, a union 

is relieved of the obligation to demand bargaining when faced with a fait accompli 

because it would otherwise be forced to negotiate impact when the balance of the 

bargaining relationship has been illegally altered. Windsor Board of Education, Decision 

No. 4555 (2011) and cases cited therein; Norwalk Board of Education, Decision No. 

3163 (1993); Town of Middlebury, Decision No. 2434 (1985). In this case, the Town 

argues that the Union knew from the outset that COVID Time was a temporary response 

to the pandemic and would be rescinded. However, we do not believe that such 

knowledge constitutes sufficient “notice” under our case law. The Union may have 

understood that COVID Time was temporary. However, as the Union argued in its brief, 

“even if arguendo the parties had understood COVID Time to be temporary, that 

understanding would have been based on the premise that COVID Time would not 

terminate before the Town's demand that members must stay home if they contracted, 

 
7 Citing City of Milford, Decision No. 1168 (1973), the Union counters that the Town had the obligation to 

propose the June 1st change during negotiations for a new collective bargaining agreement. Id. (“when 

negotiations are actively in progress . . . any proposed change in wages, hours and working conditions … 

should be taken to the bargaining table by the party who proposes it…”). However, we think that the 

Union’s reliance on City of Milford is misplaced because the parties extended the term of the 2017-2020 

agreement through June 30, 2021. See City of Bristol, Decision No. 1305 p. 3 (1975) (“where changes 

made while negotiations are in progress but during an extension of the former contract, … we treat the case 

as one which concerns the municipal employer’s duty to negotiate changes ... during the term of an existing 

agreement”) (internal quotation marks and citations omitted; emphasis added). 
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were exposed to, or were symptomatic of COVID.” Union’s reply brief, p 2 (internal 

quotation marks omitted). We will not base a waiver on the Union’s failure to correctly 

predict the Town’s future conduct, especially during a once in a lifetime pandemic which 

even the Town admits is near impossible to predict. Town’s brief, p 9 (“the Town hoped 

that COVID-19 would last a fleeting two weeks… But now we sit … nearly two years 

and many variants later”). 
 

The Town’s contract defense  

 

The Town further argues that the collective bargaining agreement permitted it to 

eliminate COVID Leave. An adequate defense exists “where the collective bargaining 

agreement gives express or implied consent to the type of unilateral action 

involved.” Borough of Naugatuck, Decision No. 2874, p. 4 (1990). See also State of 

Connecticut, Department of Correction, Decision No. 4589 (2012), appeal dismissed, 

Superior Court, judicial district of New Britain, No. CV-12-6015310-S (2013); East 

Hartford Housing Authority, Decision No. 3733 (1999); Norwalk Third Taxing 

District, supra; City of Stamford, Decision No. 2992 (1992). In analyzing a contract 

defense we exercise our “limited jurisdiction to interpret a contract where the employer's 

conduct constitutes a prima facie violation of the Act and the employer seeks to justify its 

conduct on the grounds that the contract permits the change.” Woodbridge Board of 

Education, Decision No. 4565 (2011); see also State of Connecticut, Decision No. 4573 

(2012); New Haven Parking Authority, Decision No. 3523 (1997); Town of Plainville, 

Decision No. 1790 (1979). We strictly construe such provisions in this context and 

require clear and unmistakable language as a basis for waiver of rights under the Act. 

City of Ansonia and UPSEU, Local 424, Unit 25, Decision No. 4836 (2015). In this 

case, we believe that reliance on the collective bargaining agreement is misplaced 

because COVID Time was a unique extracontractual benefit. Articles 13 and 15 of the 

agreement, respectively, provide bargaining unit members with sick leave and special 

paid leave of absence for exposure to contagious diseases. However, COVID Time was 

explicitly provided as an alternative to sick leave and was distinct from a special leave of 

absence under Section 15(1)(b) in that it is not charged against an employee’s accrued 

sick time. There is nothing in that language which clearly and unmistakably permits the 

Town to eliminate an additional form of leave established by the parties’ practice. As 

such, we conclude that the collective bargaining agreement does not provide a valid 

defense.  

 

Public Policy  

 

Finally, public policy may justify unilateral action in rare circumstances. City of 

Hartford, Decision No. 3704-A (2001); Torrington Board of Education, Decision No. 

3726 (1999); Groton Board of Education, Decision No. 3446 (1997); City of New 

Britain, Decision No. 3290 (1995). Since collective bargaining is itself favored by public 

policy, however, we do not lightly recognize exceptions to the duty to bargain on other 

public policy grounds. Torrington Board of Education, supra. In this case, even if we 

agree that public policy favored temporary unilateral action, that policy is a limited 

exception to the broader policy favoring collective bargaining. We think that the 
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emergency doctrine strikes the appropriate balance by allowing an employer to act 

unilaterally, but only as long as necessary to meet a bona fide emergency. See City of 

New Britain, supra. As such, we find that public policy does not require us to excuse the 

Town’s failure to meet its bargaining obligations in September 2021.   

 

In sum, we find that the Town unilaterally changed a condition of employment 

when it eliminated COVID Time. The appropriate remedy in cases such as this is to 

return the parties to status quo ante pending bargaining, since otherwise “the Union 

would be forced to proceed in a situation ‘[w]here the employer has skewed the balance 

of bargaining advantage by illegally changing the status quo…’” City of Meriden, 

Decision No. 4553 p. 11 (2011) (quoting Norwalk Board of Education, Decision No. 

2177 p. 7 (1983)); see also East Hartford Housing Authority, Decision No. 3733 (1999); 

Town of East Haven, Decision No. 3164 (1993); Town of Montville, Decision No. 2587 

(1987). Accordingly, we issue the following order. 

 

ORDER 

 

 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 

Relations by the Municipal Employee Relations Act, it is hereby  

 

ORDERED that the Town of Manchester shall:  

 

I.  Cease and desist from refusing to bargain with the Union in accordance with the 

Act over eliminating the practice of providing paid COVID Time to fully vaccinated 

bargaining unit members.  

 

II. Take the following affirmative action, which we find will effectuate the purposes 

of the Act:  

 

A. Reinstate the practice of providing COVID Time to fully vaccinated 

bargaining unit members as it existed on September 29, 2021 and retroactive 

to that date.  

 

B. Reimburse fully vaccinated bargaining unit members for any accrued sick 

leave and/or other paid time used to cover an absence which would have been 

covered by COVID Time but for the Town’s unilateral action, retroactive to 

September 29, 2021.  

 

C. Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of posting, in a conspicuous place where the employees of the 

bargaining unit customarily assemble, a copy of this Decision, Order and 

Partial Dismissal of Complaint in its entirety. 

 

D. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within 
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thirty (30) days of receipt of this Decision, Order and Partial Dismissal of 

Complaint of the steps taken by the Town of Manchester to comply herewith. 

    

 

    _________________8 

    Wendella Ault Battey  

    Acting Chairman 

 

    Barbara J. Collins 

    Barbara J. Collins 

    Board Member 

 

Ann F. Bird 

Ann F. Bird 

Alternate Board Member 

 

 

 

 

 

 
8  Wendella A. Battey participated in the hearing but resigned from the Labor Board prior to a decision in 

this case.  
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CERTIFICATION 

 

I hereby certify that a copy of the foregoing was mailed, postage prepaid, this 13th 

day of July, 2022 to the following: 

 

 

Attorney Kevin M. Roy 

Shipman & Goodwin 

One Constitution Plaza 

Hartford, CT 06103 

 

Attorney Stephen F. McEleney 

McEleney & McGrail, LLC 

112 Spencer Street, Suite 3A 

Manchester, CT 06040 

 

 

 

________________________________ 

Frank N. Cassetta, General Counsel 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 

 

 

 

 

 

 

 


