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STATE OF CONNECTICUT 
LABOR DEPARTMENT 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
 
 
IN THE MATTER OF 
        DECISION NO.  4935 
HARTFORD BOARD OF EDUCATION 
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 -AND- 
 
MICHAEL PITEAU 
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Attorney Helen Apostolidis 
for the School Board 
 
Attorney J. William Gagne, Jr. 
for the Union 
 
Attorney Barry S. Zitser 
for the Complainant 
 

DECISION AND DISMISSAL OF COMPLAINT  
 

 On May 16, 2011, Michael Piteau (Piteau) filed a complaint with the Connecticut State 
Board of Labor Relations (the Labor Board) alleging that the Hartford Board of Education (the 
School Board) violated the Municipal Employee Relations Act (MERA or the Act) by 
terminating his employment without just cause in violation of the applicable collective 
bargaining agreement and by conspiring with Local 566, Council 4, AFSCME, AFL-CIO (the 
Union) against him and that the Union violated the Act by engaging in such conspiracy and by 
failing to meet its duty of fair representation.   
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 After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on twenty-seven dates1 from April, 2012 to October, 2015.  All parties 
appeared, were represented by counsel and were given full opportunity to present evidence, 
examine and cross-examine witnesses, and make argument.  The parties submitted post-hearing 
briefs on January 29, 2016 and reply briefs on February 29, 2016.  Based on the entire record 
before us, we make the following findings of fact and conclusions of law and dismiss the 
complaint. 
 

FINDINGS OF FACT 
 
1. The School Board is an employer pursuant to the Act. 
 
2. At all material times, the American Federation of State, County, and Municipal 
Employees AFL-CIO was a labor organization having subordinate bodies and affiliates, 
including AFSCME Connecticut Council 4 (Council 4). Council 4 is an employee organization 
pursuant to the Act and has subordinate bodies and affiliates including AFSCME Local 566 
(Local 566) which is an employee organization pursuant to the Act and at all material times has 
been the recognized bargaining representative for certain uncertified School Board employees, 
including the positions of mechanical journeyman and custodian.2  
 
3. At all relevant times, the School Board and the Union were parties to a valid collective 
bargaining agreement (Ex. 1)  effective July 1, 2002 through June 30, 2007 that contained the 
following provisions: 
 

ARTICLE V 
HOURS OF WORK, OVERTIME AND HOLIDAY PREMIUM PAY 

 
 . . . 
 5.0 (C)  Maintenance Staff 
  
   Members of this bargaining unit shall work four (4) to eight (8) hours a  
   day, starting no earlier than 5:30 am and ending no later than 12:00 am.   
   Any member’s hours may be changed up to four (4) times per year . . . 
 . . .  
  

                                                           
1 This case was heard on April 26, 2012, September 5, 2012, September 12, 2012, October 24, 2012, February 7, 
2013, February 21, 2013, May 20, 2013, June 5, 2013, June 12, 2013, September 12, 2013, October 30, 2013, March 
26, 2014, March 31, 2014, May 12, 2014, June 11, 2014, July 17, 2014, July 23, 2014, October 6, 2014, October 20, 
2014, November 6, 2014, January 8, 2015, February 19, 2015, March 4, 2015, June 10, 2015, June 18, 2015, July 
30, 2015 and October 14, 2015. 
 
2 Hereinafter, Council 4 and Local 566 are collectively referred to as the “Union”. 
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 5.1  Time and one-half shall be paid for: 
 
   1.  All work performed in excess of eight (8) hours in any one day, and  
   forty (40) hours in one (1) week. 
 . . . 
 

ARTICLE XII 
DISCIPLINARY PROCEDURES 

 
 12.0 (A) Bargaining unit members shall not be issued a written reprimand, which is 
   copied to the personnel file, suspended without pay or discharged without  
   just cause. 
 
 12.0(B)  Disciplinary actions shall normally follow this order: 
     
    (a) Written warning 
     (b) Suspension without pay 
    (c)        Discharge 
 
   Any of the above steps may be omitted depending upon the severity of the  
   discipline required. 
 
 12.0 (C) All disciplinary action must be stated in writing with reasons given and a  
   copy given to the employee at the time of the action. An employee has  
   the right to reply in writing to any document placed in the file. 
  
 . . .  
 

ARTICLE XVI 
GRIEVANCE PROCEDURE 

 
 16.0(A)  Definitions 
  
   The term “grievance” is defined as an alleged violation, misapplication or   
  misinterpretation of the specific provisions of this Agreement. 
 . . .  
 
 16.0(B)  Procedure 
  
   Grievances shall be processed in the following manner: 
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   . . . 
    
   Step 3:  In the event that the grievance is not settled at Step 1 or Step 2,  
   then the Union may seek arbitration of the grievance. No bargaining unit  
   member may file for arbitration as an individual, but only the Union may  
   file an appeal to arbitration hereunder . . .  
 
   The decision of the arbitrator(s) shall be final and binding upon both  
   parties, except as otherwise provided by law.  The arbitrator shall have no  
   power to add to, delete from, or modify in any way the provisions of this  
   Agreement. 
 
 16.0 (C)  General Provisions: 
   . . .  
  
   5. Grievances arising from the action of an official other than the  
    immediate supervisor shall be filed with the involved   
    administrator. 
 
   6. Meetings held under this procedure shall be conducted at a time  
    and place, which will afford a fair and reasonable opportunity to  
    attend for all persons proper to be present … Persons proper to be  
    present for the purposes of this section are defined as the grievant  
    or grievant(s) and their appropriate Union representative.    
    Qualified witnesses shall also be permitted to attend meetings, but  
    only for the duration of such witness’ testimony. 
    . . . 
 

ARTICLE XVII 
NON-DISCRIMINATION CLAUSE 

 
 The employer and the Union agree . . . that the provisions of this Agreement shall be 
 applied equally to all employees in the bargaining unit. 
 
 . . .  
  
4. In August of 2000, the School Board adopted an Employee Handbook (Ex. 105)3 that 
provides, in relevant part: 
      SECTION III 
                                                           
3 On April 3, 2001, Complainant acknowledged receipt of a copy of the Employee Handbook.  (Ex.104). 
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           Expected Behavior 
 
 Standards of Conduct 
 . . . [T]he following behaviors . . . represent the kinds of conduct that may result in 
 immediate corrective action up to and including termination of employment . . .  
 

• Any falsification of employment records or information or other [School 
Board] records; 

• Theft of [School Board] property, another employee’s property, or third 
party’s property while on [School Board] premises; 

  . . .  
• Unauthorized use of [School Board] equipment; 

 . . .  
  
 Gifts 
 No employee . . . shall accept any costly or ethically inappropriate gift from any person 
 or business as a consequence of their employment by the [School Board]. 
 . . . 
 
5. During the 1980’s and early 1990’s substantial asbestos abatement was conducted in all 
School Board buildings.  At all relevant times, the School Board retained an outside contractor, 
Enviro-Science Consultants, Inc. (ESCI), to design and to administer an asbestos management 
plan required by federal law4, which identified the location of known asbestos in School Board 
buildings, addressed whether such material had been disturbed, encapsulated, or removed, and 
contained a procedure for abatement in the event suspected asbestos was discovered or disturbed. 
Pursuant to the asbestos management plan, all new School Board maintenance and custodial   
staff received an initial eight hour training session and existing employees received annual 
“awareness” training in which they were informed that suspected asbestos was only to be 
handled by outside specialized contractors and the details of the procedure for notifying such 
contractors in the event such material was discovered or disturbed.   
 
6. Complainant was hired by the School Board as a mechanical journeyman5 in November 
of 1995 and was a member of the bargaining unit until September 13, 2006 when his 
employment was terminated. Complainant worked initially at Quirk and Fox middle schools and 

                                                           
 
4 The Asbestos Hazard Emergency Response Act of 1986 (AHERA), 15 U.S.C.§§ 2641 – 2656. 
 
5 A mechanical journeyman is responsible for maintenance of the School Board’s mechanical systems.  Upon 
graduation from high school, Complainant attended vocational school and  obtained a license to perform heating, 
ventilation and air conditioning (HVAC) work. 
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salvaged6 metal from fixtures Complainant replaced while performing duties related to general 
maintenance of School Board facilities. Complainant believed other employees engaged in this 
practice and that his supervisors were aware of it.  In early 2001, Complainant was assigned to 
Hartford Public High School (HPHS) and he continued to salvage and to sell scrap metal he 
encountered during performance of his general maintenance work for the School Board.  
Complainant’s regular work hours at HPHS were 6:30 a.m. to 3:00 p.m. and his immediate 
supervisors were head custodian Joseph Baker (Baker) and mechanical supervisor Peter Soucy 
(Soucy).  (Ex. 17).  
 
7. Since on or before 1984 and at all times relevant hereto, Vincent Chesky (Chesky) was 
employed as an HPHS custodian and a member of the bargaining unit. Chesky was disciplined 
on multiple occasions during his School Board employment for various forms of misconduct, 
including unauthorized absence from work, failure to follow instructions, and inappropriate 
behavior. Chesky’s limited intellectual capacity is apparent to others and he has substantial 
difficulty reading written materials and understanding events as such occur.7 Chesky was known 
by other workers at HPHS as “Batman” because he wore a utility belt containing toys and other 
items. (Exs. 34, 48, 76). 
 
8. At the direction of then School Board Deputy Chief of Staff for Building Operations, Dr. 
Allison Hinds (Hinds), then maintenance manager William Crawford (Crawford) issued a 
memorandum (Ex. 64) to all School Board maintenance staff dated September 4, 2001, that 
states, in relevant part: 
 

PLEASE POST  
 

 SUBJECT: Supplies and Scrap Material 
 . . .   
   This is to inform all personnel that any supplies or scrap material left over 
   from any job you perform is property of the Hartford Public Schools and  
   must be returned to Buildings and Grounds at the end of the project.   
   Anyone caught removing and disposing of this without proper   
   authorization will face disciplinary action. 
 
(Emphasis in original).     
                                                           
 
6 For example, when replacing faucets or water heaters, Complainant would salvage (cut or separate where 
necessary) copper, brass, or aluminum from the replaced fixtures, sell the metal at a commercial salvage yard, and 
keep the sale proceeds for himself. Complainant testified that he did not engage in metal salvaging during his School 
Board work hours and that the salvaged metal would have otherwise been discarded by the School Board. 
 
7 This finding is based on substantial evidence in the record as a whole, including Chesky’s testimony before the 
Labor Board. 
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9. By memorandum (Ex. 126) to all maintenance staff dated February 27, 2003, Crawford 
stated, in relevant part: 
 
  SUBJECT: Hours of Operation, Unauthorized Use of Board Time and  
    Vehicle 
 
  This is a follow up to the February 27, 2003 meeting held at Buildings and  
  Grounds Shop.  The following topics were discussed during the meeting. 
 
  *  Buildings and Grounds Maintenance Staff hours of operations are from  
   7:30 a.m. to 4:00 p.m. . . . 
 
  * All Maintenance Personnel are to take their break from 9:00 a.m. to 9:15  
   a.m. and their appointed lunchtime from 12:00 noon to 12:30 p.m.  No  
   variations are allowed without prior approval from the appropriate   
   supervisor. 
 
  * No personnel [sic] business of any kind is to be conducted during working 
   hours. If unavoidable circumstances arise during working hour [sic] it is  
   the responsibility of staff member to contact his supervisor to receive prior 
   approval and sign out before he or she leaves. 
  . . . 
 
10. From 2004 through 2006, HPHS underwent extensive demolition, renovation and 
modification, including construction of a large field house and additional classrooms, relocation 
of the boiler room, and work on the swimming pool.  The primary or general contractor for the 
project was Fluor, NE, Inc. (Fluor) and much of the demolition work was performed by Manafort 
Brothers, Incorporated (Manafort). Manafort maintained a dumpster in the HPHS parking lot in 
which unsorted demolition metal debris was deposited and periodically removed by a Manafort 
trailer truck. (Ex. 124). 
 
11. At all times relevant hereto, the School Board, Fluor, and Manafort were parties to a 
contract (Ex. 124) that provided, in relevant part: 
 
 EXHIBIT “A” – SPECIFIC SCOPE OF WORK – Revision No. 1, 22 August 2005 
 . . .  
 2.0 ADDITIONAL INCLUSIONS – It is mutually understood and agreed that the  
  Scope of the Contract Work also includes, but is not limited to, the following  
  items: 
  . . .  
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  2.7 Provision of all salvaging of existing materials as indicated on the  
   documents and transporting these materials to a location designated by the 
   Company’s Construction Superintendent. 
  . . . 
  2.10   Provision of all labor, material and equipment required to properly   
   dispose of all  demolition debris including dumpsters, trash chutes,  
   trucks, miscellaneous small tools, etc.  All debris shall be legally   
   transported and disposed of off-site. . . . 
  . . . 
 
(Emphasis in original). 
  
12. For a period in excess of one year, including June 2005 through June 2006, Baker and 
Complainant jointly salvaged metal from School Board facilities during the HPHS renovation 
project. The metal was stored in a locked area of the HPHS boiler room Complainant used as an 
office and after it was cleaned and cut to a manageable size, Baker8 would transport the metal to 
one of several private salvage yards, including Albert Bros. in Waterbury, and upon return would 
equally divide the sale proceeds between himself and Complainant.9 Although Complainant 
performed most of the work involved in salvaging the metal, Complainant believed that Baker 
was entitled to an equal share because Baker was a supervisor and absent Baker’s consent the 
salvaging would not have occurred.  At all times relevant hereto, Chesky assisted in the 
salvaging operation at the direction of Baker and Complainant and received relatively nominal 
compensation for such assistance. Then10 School Board custodian and member of the Union’s 
bargaining unit Clifford Knight (Knight) also assisted to a lesser extent in the salvaging 
operation at the direction of Baker and Complainant and received compensation for such 
assistance. (Ex. 34). 
 
13. On at least two occasions during the HPHS renovation project, Baker took possession of 
small piles of copper set aside by Manafort demolition workers for later removal.  After one of 
those occasions, Baker and Complainant thanked Manafort demolition foreman Frederick 
Pappaceno (Pappaceno) who responded “I’m not supposed to give it to you, but since you took 
it, I’m not asking for it back.”  On or about this time, Baker told Complainant that Complainant 
did not have to cut copper piping because “these guys will give us all we want.” 
 
                                                           
8 On June 28, 2006, Complainant transported the metal to a salvage dealer in Waterbury. 
 
9 Between March 31, 2006 and July 14, 2006, Baker received a total of $26,286.64 sale proceeds from Albert Bros. 
Complainant received sale proceeds of $2,712.50 from his June 28, 2006 delivery to Albert Bros.  Complainant  
testified his share from these proceeds was  between $6,000 to $9000 and Baker estimated Complainant’s share was 
between $10,000 to $11,000. 
 
10 Knight was laid off by the School Board in 2009. 
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14. By emails (Ex. 68) to Hinds dated June 14, 2005, Baker responded to an anonymous 
complaint that “he took all the copper pipes and sold them for money . . .” and stated, in relevant 
part: 
 
 As far as taking all the copper pipe from the school and selling it, I don’t understand 
 where this came from.  I have no reason to steel [sic] from the school.  I make a good 
 salary and am not in need of money. 
 . . .  
 Sorry.  To add to the responce [sic] . . . I did take some scrap out of the trash dumpster 
 before it was dumped.  The monies from that went to the school and the contractors in the 
 form of breakfast, lunch, and dinner for whom ever was here.  At no time did I put any 
 monies in my pocket. 
 . . . 
 
Complainant was aware of the substance of Baker’s email on or about the time it was sent to 
Hinds. 
 
15. In the fall of 2005, asbestos was found around copper ducts in HPHS locker rooms 
scheduled for demolition and an abatement plan was established.  After an inspection of the site 
with a state official, ESCI representative Stephen Connolly (Connolly) discovered that Baker had 
removed a substantial portion of the ducts to salvage the metal.  Connolly informed Baker that 
his actions conflicted with the asbestos abatement plan and that future violations would be 
reported to now School Board chief of building operations Hinds.  Baker told Connolly that the 
incident would not happen again. (Ex. 34).   
 
16. By letter dated November 30, 2005, then School Board human resources director Gail P. 
Johnson (Johnson) notified School Board plumber Donald D’Efemia (D’Efemia) that he would 
receive a three-day unpaid suspension for going home during working hours without permission 
and for being untruthful when questioned about his actions. (Ex. 35). 
 
17. On or about June 26, 2006, Complainant closed a valve in the boiler room area causing 
white insulation material to fall to the floor. Complainant then cut two sections of copper pipe to 
facilitate draining of the water system. The following day, Complainant crumbled the white 
insulation in his hand while stating to a group of employees of an outside contractor who used 
the area for meal breaks and tool storage that the material was not asbestos. Contractor 
representatives informed Hinds and Connolly of the incident, a sample of the material was 
collected and tested positive for asbestos, and an emergency abatement was conducted.11 (Ex. 
34). 
 
                                                           
11 The asbestos abatement in the boiler room area was conducted on July 5-7, 2006 at a cost of $11,371.00. (Ex. 34). 
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18. On June 28, 2006, Complainant transported a load of scrap metal he had salvaged from 
HPHS to Albert Bros., a scrapyard in Waterbury during Complainant’s regular School Board 
working hours, with Baker’s knowledge and permission, and using a truck Baker had rented. 
Complainant divided the cash proceeds with Baker upon returning to Hartford and both signed a 
School Board daily time sheet for that date which states that Complainant worked his regular 
shift without interruption. (Ex. 34). 
 
19. On or about June 30, 2006, Baker disturbed asbestos covered fittings while removing a 
substantial length of copper pipe from an area adjacent to the HPHS boiler room to salvage. By 
letter of even date, Connelly informed Hinds of the incident and of the previous incident 
involving Baker in the fall of 2005. (Ex. 34). 
 
20. In July 2006, Hinds and School Board human resources investigator Thomas Karpeichik 
(Karpeichik) commenced an investigation of alleged metal salvaging and violation of the School 
Board’s asbestos management plan by Baker, Complainant, and Chesky. Karpeichik contacted 
several individuals involved in the HPHS boiler room project, including employees of outside 
contractors, and several claimed that Baker, Chesky, and Complainant disturbed suspected 
asbestos insulation while openly engaged in metal salvaging during regular work hours. Hinds 
researched Albert Bros. records of recent transactions with Baker and Complainant, the travel 
time to Albert Bros. site in Waterbury, and School Board timesheets and payroll records for 
Baker, Chesky, and Complainant.  Hinds also examined the HPHS boiler room and basement 
area with the School Board building and grants director and the custodian manager and found in 
Complainant’s work area12 bins containing a substantial amount of cut and sorted brass and 
copper pipe and wire as well as School Board cutting tools and other evidence of ongoing metal 
salvaging activity. (Ex. 34).                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                            
 
21. On July 19, 2006, Karpeichik interviewed Baker in the presence of two union13 
representatives and Baker signed a typed statement denying, with one exception,14 engaging in 
any metal salvaging activity.  Karpeichik also interviewed Complainant that day in the presence 
of Local 566 president Mark Blumenthal (Blumenthal) and Complainant signed a typed 
statement that provides, in relevant part: 
 
  I have never cleaned, cut, stored or transported copper/brass from [HPHS] for 
 personal gain during or after school hours. 
                                                           
 
12 Complainant had a locked office in the HHPS basement. 
 
13 At all times relevant hereto, Baker was in a separate bargaining unit represented by a labor organization other than 
the Union.   
 
14 Baker stated that during the previous year, employees of an outside contractor gave him certain duct material from 
the HHPS pool area which Baker sold and used the proceeds to buy lunch for School Board custodians.  
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 I have no knowledge of any [School Board] employees removing copper or brass from 
 HPHS for personal gain.  
 
 I know that the demo contractor gave Joe Baker some air ducts. I do not know what Joe 
 did with the ducts. 
 
 [Blumenthal] asked to include that there are many people at [HPHS] that have keys to 
 access any of the areas that were in question in [Complainant’s] interview today. 
 [Complainant] is an exemplary employee of the [HPHS] System for ten years and knows 
 all safety issues of his profession and it is the union’s hope that [Complainant] will be 
 cleared of all these allegations.   
  
(Exs. 18, 20). 
 
22. On July 20, 2006, Johnson notified Complainant that he had been placed on 
administrative leave with pay pending investigation of alleged misconduct.  (Ex. 21). 
 
23. By letter (Ex. 103) “To Whom It May Concern”15 dated July 21, 2006, Complainant 
stated, in relevant part: 
 
 I am writing this letter in response to the current investigation concerning myself. On 
 July 19, 2006 I met with the investigator and answered the questions that were presented 
 to me.  It has come to my attention that certain plumbers from [named outside contractor] 
 have made and signed a statement against me. . . I recall seeing … a foreman and … a 
 plumber from [named outside contractor], removing the water meter body . . . I also saw 
 [the foreman] removing insulation and copper piping . . . with . . . an apprentice for  
 [named outside contractor].   I recall them telling me they wanted to get money from 
 scrapping the cooper [sic] pipe . . .  Since I am being wrongly accused by these above 
 named plumbers I would like to set the record straight. It appears they have made  false 
 statements against me in order to protect themselves. 
 
24. On July 24, 2006, Karpeichik interviewed Chesky in the presence of Blumenthal and 
Chesky signed a typed statement (Ex. 19) denying that he engaged in any metal salvaging 
activity with Baker or Complainant or that he had knowledge of such activity. At Blumenthal’s 
insistence, the statement concluded with the following sentence:   
 

                                                           
 
15 Complainant gave the letter to the Union with the understanding that it would be given to a School Board 
representative. 
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 The union would like to state on behalf of Vincent Chesky, an employee for 25 years, 
 with a fairly good work record, that the [School Board] will understand Vincent 
 Chesky’s capacities and his alleged involvement in this situation before rendering a 
 decision regarding this situation. 
 
25. On July 27, 2005, the Hartford Courant reported that Baker and another School Board 
employee had been suspended pending an investigation that they had removed copper from a 
school construction site and sold it at a salvage yard and that the police had been notified. (Ex. 
22).   
 
26. On July 28, 2006, Complainant, accompanied by his attorney, Peter Perakos (Perakos), 
and Union representative Ray Martinez, attended a previously scheduled follow-up meeting with 
Karpeichik and Complainant refused to answer questions without Perakos present.16 
 
27. On or about September 8, 2006, the School Board notified Baker, Chesky, and 
Complainant by separate letters that an investigation of alleged improper conduct had been 
conducted and that each was scheduled to attend a pre-disciplinary meeting with School Board 
labor relations manager Jill Cutler-Hodgman (Cutler-Hodgman) on September 11, 2006.  By 
written response to the letter, Baker stated that he would not attend because he was exercising his 
fifth amendment right and because the School Board would not allow Perakos, his attorney, to 
attend.  (Ex. 117).  
 
28. At some point prior to the September 11, 2006 pre-disciplinary meeting, Complainant 
told Blumenthal that Chesky and Knight were involved in the metal salvaging activity that was 
the subject of the School Board’s investigation. 
 
29. On September 11, 2006, Chesky and Blumenthal attended a pre-disciplinary meeting 
with Cutler-Hodgman and then School Board employee relations manager, Willie Mae Moses 
(Moses).  In private, Chesky asked Blumenthal whether he could lose his job and Blumenthal 
advised him that he could. During the meeting, Chesky stated that his previous statement to 
Karpeichik was false and that Baker and Piteau had salvaged metal from the HPHS over the past 
year with his assistance at their direction.  At some point during or immediately after Chesky’s 
predisciplinary meeting, Blumenthal told Complainant “Chesky was upstairs singing like a bird” 
and “giving up everybody” including Complainant. 
 
30. On September 11, 2006, after Chesky’s predisciplinary meeting, Complainant and 
Blumenthal attended a predisciplinary meeting with Cutler-Hodgman and Moses and 

                                                           
 
16 Karpeichik had previously informed Complainant that while Complainant had a right to Union representation, 
Perakos would not be permitted to attend the interview.   
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Complainant stated that his previous statement to Karpeichik was false, that he had salvaged 
metal from the HPHS during the past year, albeit with Baker’s permission and outside 
Complainant’s School Board working hours, and received between $2,000 to $3000. 
Complainant did not allege that Chesky or Knight were involved and claimed that Baker 
performed all transactions with the scrap yards until shown Albert Bros. records of the 
transaction on June 28, 2006, at which point Complainant admitted his trip to Waterbury on that 
date.  
 
31. By letter (Ex. 17) to Complainant dated September 13, 2006, Johnson stated, in relevant 
part: 
 
 Recently, our office concluded an investigation into your alleged unprofessional and 
 inappropriate conduct, including creating an unsafe environment by disturbing asbestos 
 without following protocol.  Further, it is alleged that during work hours, you removed 
 copper, brass, and other materials from the worksite without authorization from the Board 
 and prepared and sold those materials for personal profit.  
 . . .  
 Based on the investigation and the information you provided, we find that you did act 
 unprofessionally and inappropriately . . .  
 . . . 
 Based on your incredibly serious misconduct, including your decision to use Board time 
 and resources to engage in removing copper and brass and preparing the same for 
 personal profit and your irresponsible behavior related to the asbestos, the Hartford 
 Public Schools is terminating your employment effective immediately. 
 . . .  
 
32. On September 15, 2006, Baker entered into a written separation agreement with the 
School Board that states, in relevant part: 
 
 1. Baker will irrevocably resign . . . employment with the Board effective September 
  15, 2006 . . .  
 
 2. Baker will receive any and all benefits of the Collective Bargaining Agreement  
  granted to employees who resign employment with the Hartford Public Schools. 
 
 3. The Board agrees not to oppose any claim made by Baker for unemployment  
  benefits. 
 . . .  
(Ex. 34). 
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33. The Union filed a grievance dated September 20, 2006, contesting the termination of 
Complainant’s School Board employment.  (Ex. 34). 
 
34. On September 22, 2006, Chesky and Blumenthal met with Cutler-Hodgman and Moses 
and Chesky signed a written statement that Cutler-Hodgman had prepared, which provided, in 
relevant part: 
 
 During the pre-disciplinary meeting, I finally decided to tell the whole truth and agreed 
 to provide a new statement. 
 
 Over the past year, I witnessed Joe Baker and [Complainant] salvaging pipes and wires 
 made of copper and brass, from the Hartford High construction site. . . . This happened 
 during the work day on a regular basis . . . 
 
 Mr. Baker was my supervisor and I viewed [Complainant] also as a higher level 
 employee. I wanted to please them and help them in anyway they asked, including 
 coming in on my days off to help clean and prepare materials for sale . . . but I never 
 received any money as a result of the help I provided to Joe or Mike in preparing the 
 pipes and materials for resale. 
 
 Everyone on the job site knew that [Complainant] and [Baker] were salvaging the 
 materials during the work day and selling them for profit.  I did not say anything because 
 I did not want them to get into trouble. 
 . . .  
  
(Ex. 34). 
 
35. On October 4, 2006, Complainant, Blumenthal, Johnson and Cutler-Hodgman attended a 
step two grievance meeting.  The Union argued that Complainant used bad judgment in handling 
suspected asbestos and that Complainant made a timesheet error. Complainant offered to donate 
any proceeds he realized from unauthorized metal salvaging at HPHS.  (Ex. 53). 
 
36. On October 5, 2006, Chesky, Blumenthal on behalf of the Union, and Cutler-Hodgman 
on behalf of the School Board, signed a last chance agreement (Ex. 16)  that provides, in relevant 
part: 
 
 1. All Parties recognize and agree that Chesky has engaged in inappropriate and 
 unprofessional conduct. . . Chesky’s decision to assist other employees both during work 
 time and on his own time preparing materials, including copper and pipes, for resale, was 
 completely irresponsible and intolerable. 
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 2. . . . All parties . . . agree that the Board has just cause to terminate Chesky’s 
 employment. 
  
 3. In order to provide Chesky one final opportunity to conduct himself in an 
 appropriate manner as an employee of the Board, the Board agrees to allow him one 
 last chance for employment. 
 
 4. Chesky further agrees that he will behave in a professional and appropriate  
 manner at all times . . .  
 . . .  
 6. The Parties agree that if Chesky violates this agreement . . . the Board will be 
 acting within its rights under the collective bargaining agreement . . . if it does terminate 
 Chesky. 
 . . . 
 8. If terminated for any reason.  Chesky and Local 566 may not grieve the 
 termination. ..  
 . . .  
 12. Chesky understands that truthfully testifying regarding his knowledge and 
 conduct related to the preparation of materials from Hartford High School for resale is a 
 condition of this Agreement.  If he fails to testify truthfully, if so required, as he did 
 during his pre-disciplinary meeting on September 11, 2006 and in his signed statement on 
 September 22, 2006, he may be subject to termination without any recourse. 
 . . . 
 
37. By memo (Ex. 57) to Blumenthal dated October 24, 2006, concerning the grievance 
contesting Complainant’s termination, Cutler-Hodgman stated, in relevant part: 
 
 The grievance is denied.  The Grievant’s misconduct was extraordinarily significant.  
 While the Union tries to argue that the salvaging effort was done on his own time, the 
 Grievant’s credibility was brought into question by his false statements throughout the 
 investigation.  In fact, he only admitted involvement once confronted by the timesheet 
 and the documentation from the junkyard . . .   
 
38. The Union submitted the grievance contesting Complainant’s termination to the State 
Board of Mediation and Arbitration (SBMA) for resolution by a tripartite panel17 of arbitrators 
and the matter was assigned Case No. 2007-A-0278.  Then AFSCME Council 4 staff 

                                                           
17 SBMA tripartite panels consist of a member representing employers, a member representing employees, and a 
member representing the public in general.  See Conn. Gen. Stat. § 31-91. 
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representative Patrick Sampson (Sampson)18 was assigned to act as the Union’s principal 
spokesperson in the case and Sampson met at least twice with Complainant and Blumenthal to 
prepare during the weeks preceding the arbitration and at one of these meetings, Blumenthal told 
Complainant that Chesky had entered into a last chance agreement with the School Board. 
 
39. By letter (Ex.62) to Cutler-Hodgman dated December 19, 2006, Sampson stated, in 
relevant part: 
 
 In order to prepare . . . the Union is requesting the following information: 
 
  1. The personal file[] of . . . [Complainant.] 
 
  2. The entire file of the [School Board] investigation of the alleged   
   misconduct which led to your decision to terminate, including notes, e- 
   mails, and telephone conversations. 
 
  3. The names of all persons disciplined for the same or similar misconduct,  
   for the last ten years including dates, description, and the exact   
   misconduct that led to the discipline. 
 
  4.  The names of all persons [the School Board] anticipates on calling as  
   witnesses for th[is] arbitration… 
 . . .  
 
40. By letter (Ex.63) to Sampson dated January 17, 2007, School Board labor relations 
specialist Milly R. Agosto stated, in relevant part: 
 
 Pursuant to your request dated December 19, 2006 . . . please note the following . . .  
 
  1. Enclosed are copies of the personnel file[] for . . .[Complainant] 
 
  2. Enclosed are copies of the investigation file for [Complainant] . . . 
 
  3. The Union is aware of the discipline for the other persons involved in the  
      incident involving [Complainant.] 
 . . . 
 

                                                           
 
18 Sampson has since become the assistant director of collective bargaining for Council 4. 
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The Union subsequently withdrew a prohibited practice complaint it had filed with the Labor 
Board alleging that the School Board failed to respond to Sampson’s information request.   
 
41.  On January 24, 2007, March 7, 2007, and June 13, 2007, an arbitration hearing was held 
before a tripartite panel of arbitrators of the SBMA at which Sampson represented the Union. 
After discussing with Blumenthal and Complainant the substantial number of witnesses 
summoned by the School Board and the possibility of collusion, Sampson requested that 
witnesses be sequestered19 during the arbitration and the panel granted the request. Sampson, 
Blumenthal, and Complainant then caucused in the hallway and Sampson told Complainant that 
in addition to himself (Sampson), the Union would only be allowed to have one other person 
present throughout the hearing and that Complainant was entitled to be present. Complainant 
responded that Blumenthal should attend the hearing and that Complainant would wait outside. 
Except for his own testimony, Complainant remained outside the hearing room during the 
arbitration.  
 
42. The evidence that was introduced at the arbitration included materials relating to the 
School Board’s investigation, the October 5, 2006 last chance agreement concerning Chesky, 
Cutler-Hodgman’s November 30, 2005 letter imposing discipline on D’Efemia,20 and the 
testimony of Complainant, Baker, Chesky, Hinds, and Cutler-Hodgman. Baker and Complainant 
testified that the metal they salvaged belonged to Manafort and that they had Pappaceno’s 
permission to take it.  Baker and Complainant also testified that Complainant engaged in metal 
salvaging activity, including the June 28, 2006 trip to Albert Bros., while using compensatory 
time21 approved by Baker. During breaks, Sampson and Blumenthal would discuss with 

                                                           
19   Section 31-91-38(d) of the SBMA regulations states: 

 (d) The chairman of the panel shall have the power to require the retirement of any witness or 
 witnesses during the testimony of other witnesses, and a request by either party that a witness or 
 witnesses be so retired may be granted if any possibility exists that denial of such a request could  affect 
 the testimony of the witnesses provided the  following persons shall not be so retired:  

  (1) Persons who are a direct party in interest; except that if such person is to be a witness,        
        such person shall be first to present testimony;  

  (2) The principal spokesperson for a party; or 
  (3) Persons whose duty it is to assist the principal spokesperson in preparing the case. 

 
At no point during the proceedings before the Labor Board did any party cite to, or indicate an awareness of, Section 
31-91-38(d).   
 
20 Between February 28, 2003 and July 14, 2005, six other School Board employees received discipline ranging 
from a written reprimand to a 10-day suspension for violating work attendance rules and policies and evidence of 
these instances was not introduced at the arbitration of SBMA Case No. 2007-A-0278. (Exs. 45, 46, 47b, 47c, 47d, 
47e). 
 
21 Compensatory time is time off in lieu of overtime pay.  While there existed a School Board procedure to 
document authorized overtime work performed by members of the bargaining unit and compensable under Section 
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Complainant their impressions of the arbitration proceedings and although Complainant was 
aware that various witnesses testified, including Hinds and Chesky, Complainant did not hear 
such testimony, nor had he read Chesky’s September 22, 2006 statement or the October 5, 2006 
last chance agreement concerning Chesky prior to the conclusion of the arbitration.   
 
43. In July, 2007, the Union and the School Board submitted written briefs to the arbitrators. 
The Union argued that Complainant had Baker’s permission to use accrued compensatory time 
to engage in the conduct at issue, that he had not been afforded sufficient notice of existing work 
rules, that the discipline was disparate as compared with that imposed on D’Efemia in 2005, that 
Complainant’s previous work history was largely unblemished, and that the School Board’s 
investigation was cursory. The School Board argued that Complainant engaged in an ongoing 
enterprise to sell School Board property for personal gain, that Complainant used School Board 
facilities and equipment for personal gain, that Complaint recklessly disturbed toxic asbestos, 
and that the Union admitted there was just cause for Complainant’s dismissal when it signed22 
Chesky’s last chance agreement.   
 
43. On September 10, 2007, the arbitrators unanimously issued an award (Ex. 15) that states, 
in relevant part: 
 
          ISSUE 
 
  Did the [School Board] violate Article XII by terminating [Complainant] without 
 just cause? 
 
  . . .  
 
          FACTS 
 
 . . . During the [Complainant’s] employment, private contractors were hired by the 
 [School Board] to demolish portions of the building which contained valuable brass and 
 copper pipes, wires, ducts and fixtures. Throughout this demolition period the  
 [Complainant] and head custodian, Joseph Baker, removed the brass and copper wires, 
 ducts and fixtures from the demolition site. 
 
 The [School Board] discovered the removal of the materials . . . during an incident in 
 which toxic asbestos containing pipe insulation was disturbed . . . when the 
                                                                                                                                                                                           
5.1 of the collective bargaining agreement, at no point did Baker use this or any other procedure to document 
Complainant’s accrual or use of purported compensatory time. (Exs. 120, 121). 
 
22  The School Board argued that since Complainant’s culpability exceeded Chesky’s, the Union admitted just cause 
for Complainant’s dismissal by stipulating that just cause for Chesky’s dismissal existed.   
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 [Complainant] an/or Joseph Baker salvaged pipes near the boiler room . . . The 
 investigation revealed that the [Complainant], with Joseph Baker and Vincent Chesky: 
 collected the materials from the demolition site; spent hours cutting and stripping pipes 
 and wires into marketable lengths; and delivering and selling the materials to scrap 
 dealers for personal profits. 
 . . .  
 
       DISCUSSION 
 
 The [Complainant] engaged in serious misconduct which warranted termination under the 
 just cause standard. The [Complainant] shall not be afforded progressive discipline 
 because of the magnitude of his actions. He was being paid by the [School Board] for 
 conducting his own business. He was receiving two salaries at the expense of the [School 
 Board]. The [Complainant] had not been hired to remove the materials, a private 
 contractor had. Whether the materials belong to the private contractor or to the school 
 board is something that need not be decided. It is clearly established that the materials 
 did not belong to the [Complainant]. The [Complainant] had unauthorized possession of 
 materials and sold them for personal profit. 
 
      AWARD 
 
 [Complainant] was terminated for just cause . . . 
 
44.  By letter (Ex. 96) to Sampson dated October 9, 2007, attorney Barry Zitser (Zitser)23 
stated, in relevant part: 
 
 As you know, this law firm represents [Complainant] . . . I hereby demand on behalf of 
 [Complainant] that the Union file a motion to vacate the award with the Superior Court. 
 
 You indicated in our conversation yesterday that the Union did not intend to file such a 
 motion and I responded that our law firm would file and prosecute the motion to vacate 
 without charge to the Union. Please notify me immediately if we are authorized to file 
 the motion to vacate on behalf of the Union . . . 
 
45. By letter (Ex. 97) to Zitser dated October 11, 2007, Sampson stated, in relevant part: 
  
 Re: SBMA Case No.: 2007-A-0278 
  
 . . .  
                                                           
23  At all times relevant hereto, Zitser and Perakos were principals in the law firm Perakos and Zitser, P.C. 
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 The Local has elected not to file an appeal in the above referenced matter. 
 
 . . . 
 

CONCLUSIONS OF LAW 
 
1. It is a prohibited practice for a Union or its agents to breach the duty of fair 
representation owed to bargaining unit members by engaging in conduct that is arbitrary, 
discriminatory, or in bad faith. 
 
2. The Union did not breach its duty of fair representation when it prosecuted a grievance 
contesting the School Board’s termination of Complainant’s employment. 
 
3. The School Board did not  violate the Act.   
 

DISCUSSION 
 
 Complainant contends that the Union violated Section 7-740(b)(3)24  of the Act by 
entering into the last chance agreement concerning Chesky, by failing to inform Complainant 
that its representation of Chesky caused an improper conflict of interest, by concealing Chesky’s 
pre-termination meeting statement from him, by failing to properly protect his interests at 
grievance arbitration, and by denigrating him to both Sampson and the School Board.  
Complainant contends that the School Board terminated his employment without just cause in 
violation of the collective bargaining agreement when it colluded with the Union as to Chesky, 
levied charges against him without factual basis, and failed to use progressive discipline. 
 
 In response, the Union25 claims that its acquiescence to the terms of Chesky’s last chance 
agreement did not violate any duty owed Complainant in these circumstances, that the Union 

                                                           
24 Conn. Gen. Stat. §7-470(b)(3) states: 
 
 (b)  Employee organizations or their agents are prohibited from . . . (3) breaching their duty of fair 
 representation pursuant to section 7-468 . . .  
  
Conn. Gen. Stat. § 7-468(d) states, in relevant part: 
 
 (d)  When an employee organization has been designated . . . as the exclusive representative of   
 employees in an appropriate unit, it shall have a duty of fair representation to the members of that   
 unit. 
 
25 The Union seeks to apportion its potential liability between Local 566 and Council 4 based upon the nature and 
extent of the conduct of their agents (e.g., Blumenthal and Sampson) and the identity of the bargaining unit’s 
exclusive representative.  Since Local 566 is a subordinate body of Council 4 and in the context of the record before 
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afforded Complainant reasonable representation throughout the grievance process and otherwise 
acted in good faith, that the resulting arbitration award was within the scope of the arbitrator’s 
authority, and that there was no alternate course of action the Union could have pursued that 
would have changed the ultimate outcome.  The School Board argues that the evidence was more 
than sufficient to support a finding that Complainant was terminated for just cause.  Since we 
find that the Union did not violate its statutory duty to fairly represent Complainant, we need not 
address the just cause basis for Complainant’s termination26 and we dismiss the complaint.   
 

The duty of fair representation under federal law arises from a union’s legal status as 
exclusive employee representative that necessarily entails “a statutory obligation to serve the 
interests of all members without hostility or discrimination toward any, to exercise its discretion 
with complete good faith and honesty, and to avoid arbitrary conduct.” Vaca v. Sipes, 386 U.S. 
171, 177 (1967). The United States Supreme Court holds that “a union’s actions are arbitrary 
only if . . . the union’s behavior is so far outside ‘a wide range of reasonableness’ as to be 
irrational.” Air Line Pilots Association, International v. O’Neill, 499 U.S. 65, 67 (1991) 
(quoting Ford Motor Co., v. Huffman, 345 U.S. 330, 338 (1953)) (Internal citation omitted). 
“This ‘wide range of reasonableness’ gives the union room to make discretionary decisions and 
choices even if those judgments are ultimately wrong.” Marquez v. Screen Actors Guild, Inc., 
525 U.S. 33, 45-46 (1998). See United Steelworkers of America v. Rawson, 495 U.S. 362, 372-
373 (1990) (“The courts have in general assumed that mere negligence … would not state a 
claim for breach of the duty of fair representation, and we endorse that view today”).  

 
We have repeatedly affirmed these principles and have long required evidence that a 

union’s conduct towards a bargaining unit member is motivated by hostility, bad faith, or 
dishonesty in order to establish that a violation of the Act has occurred. Local 269, Council 4, 
AFSCME, AFL-CIO (Vera O’Brien), Decision No. 4485 (2010); School Administrators of 
Waterbury (David J. Gardino), Decision No. 4091 (2005); Anthony Parente and the Hamden 
Education Association (Vincent Virgulto), Decision No. 3974 (2004); Local 1565, Council 4, 
AFSCME, AFL-CIO (David Bishop), Decision No. 3510 (1997). A union “has no obligation to 
pursue any grievance, or to carry it to arbitration, as long as the decision is not arbitrary, 
discriminatory, or in bad faith.”  Local 1565, Council 4 AFSCME (David Bishop), supra at p. 4 
(citing Vaca v. Sipes, supra) (Internal quotation marks omitted); see also Local 269, Council 4, 
AFSCME (Vera O’Brien), supra; Town of Greenwich (June Davila), Decision No. 4348 
(2008); Teamsters, Local 677 (Ida Singer), Decision No. 1141 (1973). This standard applies to 
those grievances a union has chosen to pursue to arbitration and it is well established that mere 
negligence at this level is insufficient to establish a violation of the Act. Council 4, AFSCME, 
AFL-CIO (Mahesh Talwar), Decision No. 3782 (2000); City of Bridgeport (Brown), Decision 
No. 1963 (1980). “Our case law requires us to evaluate the legality of the Union’s conduct, not 
its wisdom or quality.” University of Connecticut AAUP (Judith Heald), Decision No. 2714 p. 6 

                                                                                                                                                                                           
us, we find that there is no separate legal existence of significance and given our findings and conclusions nor is 
there need to address the issue of apportionment of liability between these entities.    
 
26 As a “hybrid” breach of duty of fair representation/breach of contract case, Complainant’s “two claims are so 
inextricably linked that [Complainant] can prevail on one only by prevailing on the other.” Piteau v. Board of 
Education, 300 Conn. 667, 689 (2011)(Footnote omitted). 
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(1989); Connecticut State Employees Assoc. Local 2001 (Michael Cruess), Decision No. 4674 
pp.7-8 (2013).  See also Enfield Teacher’s Assoc. (Sean Sweeney), Decision No. 4916 (2016); 
Norwalk Federation of Teachers Local 1723 (Diane McCammon), Decision No. 4892 (2016); 
University of Connecticut (Shane LaPointe), Decision No. 4759 (2014); Stamford Career 
Firefighters Assoc.(Donald Berg), Decision No. 4758 (2014).  

 
 Our assessment of whether Complainant has met his burden to establish that the Union’s 

actions were arbitrary, discriminatory or in bad faith in this case requires analysis of the proper 
role of a labor organization in the disciplinary process.  Complainant raises several arguments 
based on the premise that in representing Chesky, the Union violated the duty it owed 
Complainant. These claims require us to address the extent to which a union must adopt a 
bargaining unit member’s version of the facts or his position as to the interpretation or 
application of the collective bargaining agreement when the member is the subject of pending 
disciplinary proceedings. Complainant also contends that the Union did a poor job representing 
him at arbitration and since mere negligence does not meet the threshold for a breach of the duty 
of fair representation where a union elects to proceed to arbitration, we must assess whether the 
Union’s efforts were so cursory as to be arbitrary.  

 
Conflict of interest 

 
 Complainant contends that his interests conflicted with Chesky’s and that the Union 
breached its duty of fair representation by failing to inform him of the conflict so that he could 
retain an attorney to represent his interests.  We disagree. 
 
 Inevitably differences arise in the manner and degree to which the terms of any 
 negotiated agreement affect individual employees and classes of employees.  The mere 
 existence of such differences does not make them invalid.  The complete satisfaction of 
 all who are represented is hardly to be expected . . . Just as a union must be free to sift out 
 wholly frivolous grievances which would only clog the grievance process, so it must be 
 free to take a position on the not so frivolous disputes.  Nor should it be neutralized when 
 the issue is chiefly between two sets of employees.  Conflict between employees 
 represented by the same union is a recurring fact.  To remove or gag the union in these 
 cases would surely weaken the collective bargaining and grievance processes.  
 
Humphrey v. Moore, 375 U.S. 335, 349-350 (1964)(quoting Ford Motor Co. v. Huffman, 345 
U.S. 330, 338 (1953)).  See also Beckham v Postal Service, 79 F.Supp. 2d 394 (S.D.N.Y. 2000); 
Lettis v. USPS, 39 F. Supp. 2d 181 (E.D.N.Y. 1998); Johnson v. American Postal Workers 
Union, 102 L.R.R.M. 3089 (D.D.C. 1979).  In short, the relationship between a labor union and 
the bargaining unit members it represents is substantially different than the attorney client 
relationship. Unlike an attorney, a union is entitled to adopt its own position in a dispute, be it 
neutral or otherwise, and while that position may conflict with the positions of one or more of its 
members, the union is neither precluded nor relieved from its duty to represent those members 
merely because conflict exists. The union’s basic rights and responsibilities in this regard do not 
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change because representation of unit members in the disciplinary process is involved. 
Enforcement of an agreement requiring just cause as a basis for discipline does not preclude 
union recognition that such a basis exists in certain circumstances and, where multiple unit 
members are involved, varying levels of culpability. Ultimately, the issue before us is not 
whether the Union acted notwithstanding a blatant conflict of interest between its members but 
rather whether its action (or inaction) was arbitrary, discriminatory, or in bad faith. 
 
 While we agree that Complainant’s and Chesky’s respective accounts of the metal 
salvaging scheme ultimately differed in certain respects, we find that the Union acted within a 
permissible range of reasonableness when these accounts were presented to the School Board 
and throughout the grievance process.  There is nothing in the record to indicate that Blumenthal 
advised Complainant or Chesky to misrepresent their involvement in the scheme when initially 
interviewed by Karpeichik and when Chesky changed his account Complainant admits that 
Blumenthal promptly informed him that Chesky was “singing like a bird”27 to Cutler-Hodgman. 
We find, based on the record before us, that this information precipitated Complainant’s decision 
to recant his earlier statement to Karpeichik and admit participation in the metal salvaging 
scheme.28 Nor do we find that the Union, through Blumenthal, breached its duty by failing to tell 
Complainant the specific areas where his pre-termination hearing account varied from Chesky’s.  
Viewed in the context of Chesky’s cognitive limitations and the different positions each man 
held, the accounts are largely consistent.  While Baker, not Complainant, was Chesky’s School 
Board supervisor, Chesky’s participation in the metal salvaging activity was wholly at 
Complainant’s and Baker’s direction and Chesky had no reason to know that Complainant’s 
activity had purportedly been authorized by Pappaceno or was conducted while using  accrued 
compensatory time.   
 
 Nor do we find evidence of malice in the Union’s communications to Complainant 
concerning Chesky. While Complainant was not provided with a copy of the pre-termination 
meeting statement Cutler-Hodgman prepared for Chesky’s signature, we infer that Complainant 
was generally aware of the details29of Chesky’s account given Complainant’s knowledge of 

                                                           
27  We find that Blumenthal’s statement was notice to Complainant both that Chesky was telling Cutler-Hodgman of 
Complainant’s conduct and that Blumenthal considered the conduct improper. Webster’s defines “sing” as slang for 
“[t]o give information or evidence against someone.”  Webster’s II New College Dictionary (1995) (Emphasis 
added).   
 
28 We do not credit Complainant’s testimony that he lied to Karpeichik because the police were involved and that his 
admissions at his pre-termination hearing were prompted by Cutler-Hodgeman’s assurances that criminal charges 
were not forthcoming.  Complainant admitted his participation in the scheme only after he was confronted with 
Chesky’s “singing” by Blumenthal and his own signature on an Albert Bros. receipt by Cutler-Hodgman. We are 
also mindful that Complainant’s compelled statements to the School Board enjoyed fifth amendment protection 
under the rule announced in Garrity v. New Jersey, 385 U.S. 493 (1967).   
 
29 Complainant argues that he was prejudiced by the Union’s failure to disclose Chesky’s claim that Chesky received 
no compensation for his role in the metal salvaging scheme.  Given the record before us we find that the Union had a 
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Chesky and the absence of evidence indicating that Complainant asked Blumenthal for the 
particulars of Chesky’s “singing”. As such, Complainant’s reliance on Chapter 174, Connecticut 
State Employees (Nieliwocki), Decision No. 1753 (1979) is misplaced.  In that case a union 
steward reported a sexual harassment claim to the employer before notifying the subject of the 
complaint who the steward was representing in a grievance contesting a promotion.  We found 
that the Union breached its statutory duty because the grievant did not receive prior notice of the 
steward’s intent to report the claim or allow him a chance to arrange for substitute representation. 
Here, Complainant was already aware that Chesky had been questioned concerning the conduct 
at issue and Blumenthal immediately informed Complainant when Chesky recanted his earlier 
denials and confessed. 
   
 Lastly, even where an improper conflict is shown to exist, proof is required that the 
union’s conduct notwithstanding the conflict caused the harm at issue. Chapter 174, Connecticut 
State Employees (Nieliwocki), supra; Phillips v. Lenox Hill Hospital, 673 F.Supp. 1207 
(S.D.N.Y. 1987); Hellums  v. Quaker Oats Co., 1984 WL 187708 (W.D. Mo. 1984), affirmed 
760 F.2d 202 (8th Cir. 1985). The Union’s activity on Chesky’s behalf in this matter ended with 
the signing of Chesky’s last chance agreement after Complainant’s termination and prior to the 
arbitration. Complainant has enjoyed an opportunity through the instant proceedings to introduce 
evidence to support his account that was not previously offered and, in our view and as more 
fully discussed below, the record does not support a conclusion that he would have retained or 
regained his position with a different representative. In short, even if we were to impose on the 
Union the obligations Complainant urges because of conflict between his and Chesky’s interests, 
the necessary element of causation is lacking.   
   
Chesky’s pre-termination hearing and last chance agreement 
 
 Complainant claims that the Union breached its duty to him by advising Chesky to sign a 
written statement memorializing his admissions at his pre-termination meeting. We disagree.  
After Cutler-Hodgman confronted Chesky with the conflict between his claim of non-
involvement to Karpeichik and the numerous accounts of other employees, Blumenthal wisely 
advised Chesky that his continued employment required telling the truth. This advice continued 
with Blumenthal’s subsequent recommendation that Chesky sign the written statement Cutler-
Hodgman prepared. Complainant does not contend that the statement fails to accurately reflect 
what Chesky said or that the School Board’s desire to memorialize those admissions in writing 
was other than a valid concern given the context.  
 
 Nor do we find Union assent to the terms of Chesky’s last chance agreement a violation 
of the Act under these circumstances. The Union was entitled to conclude that Chesky’s job was 

                                                                                                                                                                                           
reasonable basis for believing that whatever compensation Chesky received was relatively nominal and that Chesky 
was not aware that it was compensation for his role in the scheme.  
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in serious jeopardy and that avoiding the uncertainties of a challenge to his termination was a fair 
trade for lack of access to the grievance procedure for future discipline. While the agreement 
obligated Chesky to testify truthfully regarding the metal salvaging scheme, we note that this 
obligation existed independent of the agreement. See Gardner v. Broderick, 392 U.S. 273, 278 
(1968) (refusal to answer questions specifically, directly, and narrowly relating to performance 
of official duties is grounds for dismissal); Discipline and Discharge in Arbitration (N. Brand & 
M. Biren eds., 2d Ed. 2008) § 5.V.(refusal to answer employer’s reasonable questions may be 
insubordination subjecting employee to discipline or discharge). Although other last chance 
agreements between the Union and the School Board contained provisions prohibiting or 
restricting use of the agreements in proceedings involving other employees, there were valid 
reasons30 for the Union and the School Board to omit such provisions since the metal salvaging 
scheme involved multiple employees, one of whom was contesting his termination through the 
grievance procedure.  
 
 Complainant argues that by agreeing just cause for Chesky’s dismissal existed, the Union 
effectively stipulated to just cause for Complainant’s dismissal. We disagree. The last chance 
agreement states just cause existed because Chesky’s “decision to assist other employees both 
during work time and his own time [to] prepar[e]  materials, including copper and pipes, for 
resale, was completely irresponsible and intolerable.” Complainant does not dispute that Chesky, 
in fact, rendered such assistance31 or that, unlike Complainant, Chesky had a significant history 
of prior discipline.32  In short, the Union was entitled to conclude that Chesky violated School 
Board work rules and that there was just cause for his discharge within the meaning of Section 
12.0(A) of the collective bargaining agreement given his role in the scheme. See Norwalk 
Federation of Teachers, Local 1723 (McCammon), supra (action based on reasonable 
interpretation of collective bargaining agreement precludes finding arbitrary union conduct). 
Having reached this conclusion, the Union was bound to consider the School Board’s offer of a 
last chance agreement.  
 
The arbitration 
                                                           
30 Chesky’s last chance agreement supported the Union’s argument for Complainant’s reinstatement in that it was 
evidence that the School Board was willing to employ a participant in the metal salvaging scheme. Since the 
agreement incorporated Chesky’s admissions implicating Complainant, it supported the School Board’s account of 
Complainant’s role in the scheme.   
 
31 While Complainant contends that his metal salvaging activities were conducted outside his regular working hours 
or on pre-approved “comp time”, he makes no such claim with respect to Chesky’s activities.  Similarly, there is 
nothing in the record before us to support a conclusion that Chesky’s belief that the metal salvaging was inherently 
wrong was without basis or that Chesky knew or should have known that Complainant and Baker were authorized to 
act as they did. 
 
32 An offense may be mitigated by a good past record and it may be aggravated by a poor one.  Indeed, the 
employee’s past record often is a major factor in the determination of the proper penalty for the offense.  Elkouri & 
Elkouri, How Arbitration Works § 15.3F. vii (6th ed. BNA 2003). 
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 The record does not support a finding that Blumenthal concealed Chesky’s last chance 
agreement from Sampson or otherwise disparaged Complainant to the individual who would 
serve as the Union’s chief spokesperson at the arbitration. We do not find particularly troubling 
Sampson’s lack of familiarity33 with the precise terms of Chesky’s last chance agreement prior to 
its introduction as an exhibit in the arbitration.  As noted above, Sampson viewed the agreement 
as evidence that the School Board was willing to continue to retain an employee notwithstanding 
participation in the metal salvaging scheme, an important consideration for arbitrators assessing 
the Union’s request for Complainant’s reinstatement. Nor do we find cause for concern in 
Blumenthal’s description of Complainant to Sampson as “uncooperative” given Complainant’s 
initial misrepresentations when interviewed by Karpeichik and his subsequent refusal to answer 
Karpeichik’s questions notwithstanding the presence of a Union representative. 
 
 Complainant challenges his representation by the Union at arbitration on numerous 
fronts, including his sequestration and failure to offer relevant evidence.34 We address these 
claims in turn. While Complainant does not dispute that sequestration was advisable given the 
array of witnesses called to testify by the School Board, he claims that Blumenthal and Sampson 
instructed him to leave the hearing room upon sequestration in order to conceal testimony from 
him. We find no reasonable basis for inferring such intent given the record before us. Chesky’s 
last chance agreement was signed prior to the arbitration and his continued employment was not 
contingent on the outcome of the grievance contesting Complainant’s termination. While we 
construe Section 31-91-38(d) to exempt Complainant as a “direct party in interest” and 
Blumenthal as a “[p]erson whose duty it is to assist the principal spokesperson in preparing the 
case”  from witness sequestration, we find that Blumenthal and Sampson, like Complainant, were 
and are unaware of that provision in the SBMA regulations.35 In short, we credit the testimony of 
Blumenthal and Sampson to the effect that Complainant was offered and rejected the option of 
exemption from sequestration in lieu of Blumenthal and while Union ignorance of the regulation 
was unfortunate, it was at most simple negligence and Complainant was not limited to a 
Hobson’s choice with respect to attending the hearing. 
 
 Complainant argues that the Union breached its duty of fair representation by failing to 
introduce relevant evidence at the arbitration. We disagree. Although the arbitration proceeding 
was not transcribed, the Union’s brief and the arbitrator’s award reflect that the Union did 
introduce evidence, largely through the testimony of Complainant and Baker, that Complainant 
had not received serious discipline36 in the past, that Complainant’s metal salvaging activity was 

                                                           
33 Sampson testified that while he was aware of the existence of Chesky’s last chance agreement prior to the 
arbitration, he had not read it. 
  
34 Complainant contends that the Union should have offered evidence establishing his and Chesky’s discipline 
history, discipline imposed on other School Board employees, accrual and use of compensatory time, and 
authorization by Manafort. 
 
35 At no point in the instant proceeding did any party make reference to Section 31-91-38(d). 
 
36 Complainant finds fault with the Union’s failure to introduce Chesky’s discipline history at the arbitration. While 
evidence of Chesky’s past misconduct would support the Union’s argument that the School Board was willing to 
retain a participant in the metal salvaging activity, it was of little value as a means to impeach Chesky if, as noted 
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either conducted during non-working hours or while using approved (albeit undocumented) 
compensatory time, and that his activity was authorized by Baker and or the contractual owner37 
of the scrap. While the Union could, as did Complainant in the instant proceedings, have offered 
additional evidence to support his defense, the arbitrators’ pithy discussion of the case before 
them betrays the futility of such an exercise in these circumstances. Complainant’s prior work 
history was of no consequence “because of the magnitude of his actions”, his use of purported 
compensatory time “was receiving two salaries” at public expense, and his claim that his actions 
were authorized was a needless debate over “[w]hether the materials belong to the private 
contractor or to the school board”. We do not believe review of the contracts between the School 
Board, Fluor, and Manafort or Pappaceno’s testimony would have inured to Complainant’s 
benefit at arbitration and indeed the arbitrators may very well have viewed an offer of this 
evidence as disingenuous and exasperating. 
 
 While Complainant did introduce extensive evidence in the instant proceedings of 
discipline involving other School Board employees, the Union could reasonably view those 
situations as insufficient to establish disparate treatment in this context. “It is not enough that an 
employee was treated differently than others; it must also be established that the circumstances 
surrounding his/her offense were substantively like those of individuals who received more 
moderate penalties.” Elkouri and Elkouri, How Arbitration Works, supra at § 15.3.Fxii. The 
metal salvaging activity was unprecedented and we consider hindsight speculation as to whether 
the Union should have submitted instances of work time misuse in addition to D’Efemia as 
unnecessary given the record before us. As such, we reject Complainant’s contention that 
Sampson improperly “abandoned” his information request to the School Board by accepting the 
response that the Union was already aware of employees “disciplined for the same or similar 
misconduct” or that he violated the Act by failing to have Blumenthal testify concerning past 
examples of discipline other than D’Efemia. 
 
Conclusion 
 
 Under well-established standards, Complainant must prove that the Union acted in bad 
faith, engaged in hostile discrimination, or was arbitrary. We find that Complainant has not met 
the admittedly high threshold necessary to establish a union’s breach of its statutory duty of fair 
representation. Bad faith is lacking because the record does not support a finding that the Union 
acted fraudulently or deceitfully . . . or [did]not act [in good faith] to further the best interests of 
its members.” Labbe v. Pension Commission, 239 Conn. 168, 195 (1996) (citations omitted). 
There is no compelling evidence that the Union concealed exculpatory evidence or otherwise 
acted to save Chesky at Complainant’s expense. The Union represented Complainant from the 
onset of the School Board’s investigation through the conclusion of the contractual dispute 
resolution process and its representation of another employee with potentially conflicting 
interests during part of this process does not, in itself, establish bad faith. Unlike attorneys, 

                                                                                                                                                                                           
above,  the Union viewed Chesky’s and Complainant’s respective accounts as largely consistent.  Ultimately, we 
view a potential offer of this evidence as an issue of litigation strategy subject to the Union’s discretion. 
 
37 Complainant contends that Manafort owned the scrap and that its agent, Pappaceno, authorized Complainant and 
Baker to take possession.   
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unions are entitled to adopt positions distinct from those of each individual member and the 
union does not breach its statutory duty merely because it does so.  
  
 Nor do we find “hostile discrimination based on irrelevant and invidious considerations”. 
See Norwalk Board of Education and John Mosby, Decision No. 3586 (1998) quoting CEUI 
(Arsenault), Decision No. 2464 (1986), affirmed Local 1042 AFSCME, Council 4, AFL-CIO v. 
Connecticut State Board of Labor Relations, et al, Dkt. No. CV 990493379S (6/1/99, 
McWeeny, J.). Baker retired, Chesky was offered continued employment contingent upon 
truncated access to the grievance procedure, and the Union elected to fully exercise its 
contractual rights on Complainant’s behalf. Complainant does not contend that he received lesser 
treatment at the Union’s hands as compared to any other bargaining member and as such, there is 
no basis for finding hostile discrimination. 
 
 Lastly, we decline to find that the Union’s performance at arbitration was so far outside a 
wide range of reasonableness as to be irrational. While we find the Union’s failure to assert 
Complainant’s entitlement to be present throughout those proceedings to be simple negligence, 
we also note that he should have been present and would have had he not elected otherwise. As 
to the evidence the Union did or did not offer the arbitrators we  find that the Union made a good 
faith effort on Complainant’s behalf which included ascertaining the purported factual basis of 
his termination and affording him a real opportunity to respond to those allegations in a neutral 
forum. Imposition of rigid parameters on an advocate or representative in labor arbitration does 
not promote the interests of the parties.   
 
 Because advocacy is an art and not a science, and because the adversary system 
 requires deference to counsel's informed decisions, strategic choices must be respected in 
 these circumstances if they are based on professional judgment . . . Representation is an 
 art, and an act or omission that is unprofessional in one case may be sound or even 
 brilliant in another. 
 
Strickland v. Washington, 466 U.S. 668, 681,693 (1984). 
 
 In sum, the record does not support a conclusion that the Union breached its duty of fair 
representation or that it improperly conspired with the School Board and since we find the Union 
did not breach the duty it owed Complainant, we also dismiss Complainant’s claim against the 
School Board. 
  



29 
 

 
ORDER 

 
 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Barbara J. Collins 
     Barbara J. Collins 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th day of 
December, 2016 to the following: 
 
Attorney Barry S. Zitser 
100 Burritt Street, P.O. Box 3128    RRR 
New Britain, CT  06050 
 
Attorney Helen Apostolidis 
P.O. Box 575       RRR 
Storrs, CT  06268 
 
Attorney J. William Gagne, Jr. 
1 Congress Street      RRR 
Hartford, CT  06114 
 
   ___________________________________ 
   Harry B. Elliott, Jr., General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
    
 


