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DECISION AND DISMISSAL OF COMPLAINT 
 
 On October 20, 2014, Sean Sweeney (the Complainant) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that the Enfield 
Teacher’s Association (the Union) violated the Teacher Negotiation Act (TNA or the 
Act) by breaching its duty of fair representation. 
 
 After the requisite preliminary steps had been taken, the parties entered into a 
partial stipulation of facts and exhibits and the matter came before the Labor Board for a 
hearing on June 29, 2015, July 27, 2015, and October 6, 2015.  All parties appeared, were 
represented by counsel and were given full opportunity to present evidence, examine and 
cross-examine witnesses, and make argument.  The parties submitted post-hearing briefs 
on November 20, 2015.  Based on the entire record before us, we make the following 
findings of fact and conclusions of law and dismiss the complaint. 
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FINDINGS OF FACT 
 
1. The Enfield Board of Education (the School Board) is an employer pursuant to 
the Act. 
 
2. The Union is an employee organization pursuant to the Act and at all material 
times has been the recognized bargaining representative for all certified1 personnel 
employed by the School Board exclusive of administrative supervisory personnel and 
temporary substitutes.   
 
3. At all relevant times the School Board and the Union were parties to a collective 
bargaining agreement effective July 1, 2011 through June 30, 2014 that contained the 
following provisions: 
 

ARTICLE 3 
GENERAL PROVISIONS 

 . . . 
 
 M. Just Cause 
 
  No teacher shall be suspended, or otherwise denied compensation as a  
  disciplinary matter without just cause. A teacher suspended or otherwise  
  denied  compensation as a disciplinary matter shall receive advanced  
  notice of the suspension or denial of compensation and shall be entitled to  
  receive a specific statement of reasons in writing and have representation  
  from the Association . . .  
  
 . . . 

ARTICLE 5 
GRIEVANCE PROCEDURE 

 
 A. Purpose. 
 . . .  
  
  3. A grievance is defined as the misapplication or misinterpretation of 
   a specific term of this Agreement. All grievances shall be in  
   writing and . . . shall recite the specific term of the contract   
   allegedly misapplied or misinterpreted and the specific relief  
   requested.   
 
 B. Procedure. 
 . . . 
  

                                                
1 Conn. Gen. Stat. § 10-145 states, in relevant part: 
 
 (a)  No teacher . . . shall be employed in any of the schools of any local or regional board of 
 education unless such person possesses an appropriate state certificate . . .  
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  1. Level One – Principal or Immediate Supervisor 
 
  A member of the unit with a grievance or dispute shall first discuss it with  
  his/her  immediate supervisor or principal, either directly or through the  
  Association’s representative, with the objective of resolving the matter  
  informally. 
 
  2. Level Two – Superintendent of Schools 
  
   a. In the event that such aggrieved member of the unit is not  
    satisfied with the disposition of his/her grievance at Level  
    One . . . he/she may file a written grievance with the  
    President of the Association or the Chairperson of   
    such other Association committee established to administer 
    the grievance procedure, or directly to the Superintendent  
    of Schools. . . 
  . . . 
  
  3. Level Three – Board of Education 
 
   In the event that the aggrieved member of the unit is not satisfied  
   with the disposition of his/her grievance at Level Two he/she may  
   file a written grievance, indicating such dissatisfaction, with the  
   President of the Association or the Chairperson of such other  
   Association committee established to administer the grievance  
   procedure . . . [who] shall refer it to the Board of Education. . . 
 
  4. Level Four – Impartial Arbitration 
   
   a. In the event that the aggrieved member of the unit is not  
    satisfied with the disposition of the grievance at Level  
    Three . . . the grievant may present a written request to the  
    Chairperson of Professional Rights and Responsibilities  
    (PR&R) Committee . . . that the Association appeal the  
    decision to arbitration with the American Arbitration  
    Association. Within ten (10) school days after the   
    grievant’s request, if the Association determines that the  
    grievance is meritorious, it may submit the grievance to  
    arbitration with a written copy to the Board.   
 
 . . .  
 
     
  . . .  
 C. Rights of Teachers to Representation 
  . . . 
   
  2. Any member of the unit (after having notified the other party of  
   such intention) may be represented at any stage of this grievance  
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   procedure by an Association representative. The Association shall  
   have the right to be present and to state its views at all stages of  
   this grievance procedure. 
 . . .  
 
4. At all times relevant hereto, the School Board has recognized progressive 
discipline2 as a valid means to address employee misconduct. 
 
5. In September, 2001, the School Board hired Complainant as a   teacher at Enrico 
Fermi High School (EFHS).3 
 
6. On March 6 and 10, 2012, Complainant met with EFHS principal Paul Newton 
(Newton), then EFHS vice principal John Coccia (Coccia) 4 and then School Board 
human resources director Christopher J. Drezek (Drezek)5 who were investigating a 
parent’s claim that her child wished to transfer to another school because of a teacher’s 
inappropriate comment. Complainant was accompanied and represented at both meetings 
by Todd Couture (Couture), a teacher and chair of the Union’s Professional Rights and 
Responsibilities Committee (PR&R). Complainant initially stated that he did not recall 
whether he had used language alleged by interviewed students and later admitted to using 
inappropriate language6 and apologized for his behavior. 
 
7. By letter (Ex. 29) to Complainant dated March 21, 2012, Drezek stated, in 
relevant part: 
 
 Re: Letter of Discipline 
 . . .  

This letter of discipline is a result of two meetings . . . These meeting [sic] were 
conducted as part of an investigation into allegations made by a parent . . .  You 
were . . . informed that . . . students interviewed shared . . . concerns surrounding 
your use of inappropriate language in your classroom.   During these meetings 
you were given an opportunity to respond to these allegations. 

 
 During our first meeting, you could neither confirm nor deny that you had used  
 any inappropriate language in your classroom, simply stating that you “didn’t 
 remember”.  You did mention that curse words are often used in your classroom 
 by students, and occasionally you may repeat a word uttered by a student in an 
 attempt to defuse this bad behavior. . .  
 

                                                
2 “Progressive discipline is a system of addressing employee behavior over time, through escalating 
penalties.” Disciple and Discharge in Arbitration (N. Brand & M. Biren eds., 2d Ed. 2008) § 2.III., p. 65. 
 
3  The School Board maintains two high schools; EFHS and Enfield High School. 
 
4 Coccia subsequently became School Board chief personnel officer. 
 
5 Drezek subsequently became School Board deputy superintendent. 
 
6 Complainant admitted to repeating student profanity when speaking to students and to referring to himself 
and a minority student as “white brother” and “black brother.”   



5 
 

 We also discussed a report that you may have made racially insensitive 
 comments to a student.  When asked, you explained that . . . you and an another 
 [sic] student referred to each other as “brothers”, and this was your way of 
 creating a connection . . .  
 
 However, I have to question your judgment in using language like this as the 
 avenue to make these connections . . . As you stated, you didn’t think anyone else 
 could hear you other than the student you were speaking to.  Obviously, other 
 students did hear you and may have taken your words out of context. . . 
 
 During the second meeting . . . you expressed your regret and offered your 
 apologies . . .  However, if you continue to use inappropriate language with 
 students, further discipline may be warranted up to and including termination of 
 your employment . . . 
 
8. On March 26, 2013, Complainant and Couture met with Drezek and Coccia who 
informed Complainant that he was being placed on paid administrative leave pending 
investigation of a parent’s claim that Complainant sent an inappropriate text message7 to 
a student. Complainant admitted to using the reference at issue but denied doing so by 
text message. At a subsequent meeting, Complainant admitted to sending the alleged text 
message and also to referring to students by nicknames. 
 
9. By letter (Ex. 30) to Complainant dated April 4, 2013, Drezek stated, in relevant 
part: 
 
 Re: Letter of Discipline 
  . . .  

This letter of discipline is a result of two meetings . . .  
 

These meeting [sic] were conducted as part of an investigation into allegations 
made by a parent that you made inappropriate comments to students, and used 
text messaging to communicate messages that could be considered inappropriate . 
. . During these meetings you were given an opportunity to respond to these 
allegations . . . 

 
During or second meeting on April 4, 2013, you expressed your regret for the 
language you had used and the communication you had with a particular student. . 
. . You [also] stated that the students typically came into class with . . .nicknames 
and on occasion you would refer to particular students by these names in order to 
make a connection with them . . . We discussed  . . . using nicknames was not an 
appropriate action by a teacher. 

 
. . . At the conclusion of this meeting, I informed you that you would be 
suspended without pay for a period of five school days, and that I would permit 
you to use the time you have been on paid administrative leave to count towards 
time served.  I informed you that if you continue to use inappropriate language or 

                                                
7 The text message referenced a “forever alone club” which students and Complainant used to indicate an 
individual’s social status as single. 
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communication with students, further discipline may be warranted up to and 
including termination of your employment . . .  

 
10. On or about June 11, 2013, Complainant and School Board teacher Mark Dube 
(Dube) were assigned cafeteria duty8 and upon entering the cafeteria, Complainant was 
informed by several food service workers that on the previous day certain students had 
left a pile of trash under their table. Complainant approached the table and spoke to the 
students.9 
 
11. The following day, EFHS assistant principal Marilyn Cressotti (Cressotti) 
informed Complainant that a parent had made a formal complaint that Complainant had 
used inappropriate language when speaking to students10 in the cafeteria the previous day 
and after hearing Complainant’s account of the incident Cressotti told Complainant she 
would speak to the students involved. Dube also spoke to the students after Cressotti told 
him about the situation.   
 
12. On June 14, 2013, Complainant and Couture met with Newton and Drezek. After 
discussing Complainant’s account and the student’s account of the incident Drezek 
placed Complainant on paid administrative leave pending further investigation. 
 
13. By letter (Ex. 5) to Drezek dated June 18, 2013, Couture stated, in relevant part: 
 
 On June 14, 2013, an investigatory meeting was held . . . [and] you mentioned 
 that a letter about [Complainant] was sent to you, to Marilyn Cressotti, … to Paul 
 Newton, … to Dr. Schumann, … and to the … Board of Education. . .  
  
 The [Union] . . . requests copies of the letters . . . at least one day prior to the next 
 scheduled meeting . . .11 
 
14. On June 19, 2013, Drezek informed local police that he had received a complaint 
from students’ parents that Complainant had threatened to kill students in the cafeteria on 
June 11, 2013. (Ex. 26). 
 
15. Couture told Complainant that Drezek had referred the matter to local police and 
on or about June 27, 2013, Complainant obtained a copy of a police report of even date. 
The report stated that the investigating officer interviewed students who claimed that 
Complainant threatened them and the report concluded with a recommendation that the 
case be suspended for lack of a complainant and/or probable cause of a crime. (Ex. 26).   
 

                                                
8 E.g. The cafeteria is ordinarily supervised by two teachers during student lunch periods. 
 
9 Complainant contends that he told students that he was the “dummy” who picked up the trash the 
previous day, that “there’s not going to be any trash left here today, right?”, and that “you guys are going to 
get me killed by the lunch ladies.” 
 
10 The students alleged that Complainant used the term “dumb ass” and that he stated that he would kill 
them if they did not remove their trash. 
 
11 Drezek never provided the requested letters.   
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16. In late June, 2013, Couture spoke with Dube about the incident at Complainant’s 
request. Dube told Couture that he spoke with the students at the offending table in the 
cafeteria the day after the incident and they claimed Complainant was inappropriate and 
threatened to kill them. (Ex. 34). 
 
17. On or about August 3, 2013, Complainant met with then Union president Gray 
Wanzer (Wanzer) and Connecticut Education Association (CEA)12 representative Joseph 
Czerbinski (Czerbinski) at Czerbinski’s office in Windsor. Complainant stated his 
account of the events and Czerbinski discussed the statutory provision13 governing 
termination of teachers in Connecticut. At some point after this meeting, Complainant 
retained attorney Kevin J. Greene (Greene) to represent him and informed the Union of 
this decision. 
 
18. By letter (Ex. 6) to Complainant dated August 19, 2013, Czerbinski stated, in 
relevant part: 
 
 It is the understanding of the [Union] . . . that you have retained the services of 
 Attorney Kevin Green [sic] to represent you in all matters concerning your 
 employment in the Enfield Public School system. 
 
 The [Union] . . . does not participate in any form of dual representing and as such, 
 the [Union] . . . and its resources will not be involved in any representation in the 
 pending matter of your employment. 
 
 . . .  
 
19.  At a scheduled meeting on October 4, 2013, now deputy superintendent Drezek 
gave Complainant a letter (Ex. 8) that states, in relevant part: 
 
  The Administration has completed its investigation . . . The incident 
 involved your verbal interactions with a group of students in the cafeteria. As you 
 are aware, students alleged . . . you said words to the effect that you were the 
 “dumb  ass” . . . and that if the mess was left again someone would be “dead.” 
  . . .  
 

. . . Despite your claims to the contrary, I have concluded that you did in fact use 
the term “dumb ass” with the group of students, and that you did in fact indicate 
to the students that if they did not clean up after themselves, someone would be 
“dead.” . . .  

 
  As you are aware, this is not the first time you have engaged in  
 inappropriate verbal interactions with students . . .  
 

                                                
12 The Union is affiliated with CEA. 
 
13 Conn. Gen. Stat. §10-151. 
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  Based on your conduct . . . which comes on the heels of . . .  two prior 
 disciplinary incidents . . . I am suspending you without pay for a period of  twenty 
 (20) work days, effective October 7, 2013 . . .  
 
20. By letter (Ex. 9) to Drezek dated October 24, 2013, Greene stated, in relevant 
Part: 
 
  This law firm has been retained by [Complainant] . . . and this letter will 
 serve as [his] . . . formal grievance under Article 5 of the Collective Bargaining 
 Agreement of his suspension . . .  [and] . . . his removal as the Varsity Coach . . .  
  
 . . .  
   
 [Complainant] . . . has . . . denied the alleged comments attributed to him  by 
 students . . . [Complainant] will present evidence and testimony concerning 
 what occurred [:] . . .  
 
 . . .  
 
  The investigation allegedly conducted by the administration is deficient in  
 several respects[:] . . . 
 
 . . .  
 
   [Complainant] . . . waives his right to union representation under 
 the collective bargaining agreement and has elected to pursue this grievance on 
 his own with representation from private counsel.  
 
 . . .  
 
21. By letter (Ex.10) to Complainant dated October 31, 2013, Drezek stated, in 
relevant part: 
 
 On October 25, 2013, I received a grievance from you, along with an 
 accompanying letter from Attorney Kevin Greene . . .  
 
 . . .  
 
 . . . While I am copying Attorney Greene on this letter as a matter of courtesy, I 
 must advise you that there is no right to private counsel under the … grievance 
 procedure . . . Accordingly, in any further proceedings concerning your grievance, 
 you will have the right to representation by the [Union] . . . if you so desire. 
 
 . . .  
 
 I will be in contact with you shortly regarding a date for a Level Two grievance 
 hearing . . . 
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22. On November 12, 2013, Complainant attended14 a Level Two grievance hearing 
before School Board superintendent Jeffrey A. Schumann (Schumann). By letter (Ex.12) 
to Complainant dated November 18, 2013, Schumann stated, in relevant part: 
 
 Based on the discussion that took place at the Level 2 Grievance Hearing, the 
 grievant failed to identify and substantiate a violation of the agreement. I find 
 therefore, there is no violation of the contract articles and this grievance is denied. 
 
23.  By letter (Ex. 13) to Wanzer dated November 25, 2013, Complainant stated, in 
relevant part: 
 
 I respectfully submit this formal grievance . . . of the denial of my Level Two 
 hearing . . . A letter from my attorney outlining the basis for my grievance is 
 enclosed . . . I waive my right to union representation. Please direct any further 
 communications regarding this grievance to my attorney . . .  
 
24. On December 17, 2013, the School Board held a special meeting to address 
Complainant’s grievance and Complainant requested that discussion of the matter occur 
in executive session.15 Complainant represented himself in executive session16 and upon 
returning to the public portion of the meeting, a majority of the School Board voted to 
deny the grievance. (Exs. 15, 17). 
 
25. By email (Ex. 19) to Couture on December 23, 2013, Complainant stated, in 
relevant part: 
 
 I respectfully submit this request per Article 5 Section (B)(4) that the [Union] . . . 
 appeal the denial of my grievance by the [School Board] . . .The basis of my 
 grievance and the appeal of the denial . . . is set forth in the letter from my 
 attorney dated October 24, 2013. I also request that the [Union] . . . file a 
 grievance related to the Board’s denial of my request to be represented by my 
 privately retained attorney at the Level Three grievance hearing . . .  
 
26. By email (Ex. 20) to Couture on December 30, 2013, Czerbinski stated, in 
relevant part: 
 
 Will you provide me with the official grievance documents that the [School 
 Board] used to deny [Complainant] the grievance . . .  
 . . .  

                                                
14 Complainant was not accompanied by a representative at the hearing. 
 
15 Conn. Gen. Stat. §1-200(6)(A) states: 
 
 (6) “Executive sessions” means a meeting of a public agency at which the public is excluded for 
 one or more of the following purposes: (A) Discussion concerning the appointment, employment, 
 performance, evaluation, health or dismissal of a public officer or employee, provided that such 
 individual may require that discussion be held at an open meeting; 
 
16 Attorney Greene was present but was not allowed to attend the executive session portion of the special 
meeting. 
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 Advancing the grievance to arbitration is the sole discretion of the [Union]. The 
 criteria that is used in the contract is –does the [Union] determine the grievance to 
 be meritorious. Evidence and documents surrounding a case could be used to 
 assist in the assessment. . . . A discussion of [Union] representatives will be 
 required and encouraged . . . 
 
27. By email to Complainant on January 2, 2014, Couture stated, in relevant part: 
 
 In order for the [Union] to look at moving your grievance forward, we will need 
 the official letter the Board sent you that denied your grievance . . .  
 
 Also, if you gave the board any evidence in your case, we would need to see that 
 too. 
 
By email to Couture that day, Complainant stated, in relevant part: 
 
 The evidence that I presented at the Level 3 grievance is contained [sic] the letter 
 from my attorney, Kevin Greene that I gave to Gray when he filed the Level 3 
 grievance on my behalf . . .  
 
(Ex. 21). 
 
28. On or about January 7, 2014, the Union and the School Board agreed to extend 
the time period for submission of the grievance to arbitration to January 31, 2014. (Ex. 
22). 
 
29. On January 15, 2014, Couture, Wanzer, and then School Board teacher and 
PR&R member Georgiann O’Connor (O’Connor) met with Czerbinski and CEA staff 
attorney Melanie Kolek to discuss Complainant’s arbitration request and the Union’s 
rights and obligations. 
 
30. On January 29, 2014, the PR&R committee met for two to three hours and 
assessed Complainant’s grievance. The committee reviewed Couture’s notes of the 
meetings he attended in his capacity as Complainant’s Union representative and of his 
conversation with Dube; the discipline letters of March 21, 2012, April 4, 2013, and 
October 4, 2013 issued by Drezek; and Greene’s October 24, 2013 grievance letter. After 
discussion, the committee concluded that the grievance was without merit and should not 
be submitted for arbitration. 
 
31.  By letter (Ex.23) to Complainant dated January 30, 2014, Couture stated, in 
relevant part: 
 
 The [Union’s] Professional Rights and Responsibilities Committee (PR&R) has 
 decided not to submit your grievance to arbitration. 
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CONCLUSIONS OF LAW 
 
1. It is a prohibited practice for a union or its agents to breach the duty of fair 
representation owed to bargaining unit members by engaging in conduct that is arbitrary, 
discriminatory, or in bad faith. 
 
2. The Union did not fail to process Complainant’s grievance contesting disciplinary 
action in breach of its duty of fair representation. 
 

DISCUSSION 
 

 Complainant contends that the Union violated its statutory duty of fair 
representation when it declined to contest through grievance arbitration the discipline 
arising from the incident in the EFHS cafeteria on June 11, 2013. Specifically, the 
Complainant claims that in making its decision, that the Union did not review relevant 
materials in the School Board’s possession relating to the matter, that it did not consider 
whether Complainant actually engaged in the alleged misconduct, that it relied on a false 
description of a witness’s account, and that it afforded improper weight to Complainant’s 
prior history of discipline. The Union responds that the Act requires nothing more than a 
good faith assessment of the merits of the grievance at issue and that the PR&R 
committee carefully weighed the relevant facts and harbored no malice. Given the record 
before us, we agree with the Union and dismiss the complaint. 
 
 Our standard for duty of fair representation cases is based on the United States 
 Supreme Court’s reasoning in Vaca v. Sipes, 386 U.S. 171 (1967) that a union’s 
 legal status as exclusive employee representative necessarily entails “a statutory 
 obligation to serve the interests of all members without hostility or discrimination 
 toward any, to exercise its discretion with complete good faith and honesty, and to 
 avoid arbitrary conduct.” Id, 386 U.S. at 177.  Under this standard, “a union’s 
 actions are arbitrary only if . . . the union’s behavior is so far outside ‘a wide 
 range of reasonableness’ as to be irrational.”  Air Line Pilots Association, 
 International v. O’Neill, 499 U.S. 65, 67 (1991) (quoting Ford Motor Co., v. 
 Huffman, 345 U.S. 330, 338 (1953)) (Internal citation omitted).  “This ‘wide 
 range of reasonableness’ gives the union room to make discretionary decisions 
 and choices even if those judgments are ultimately wrong.”  Marquez v. Screen 
 Actors Guild, Inc., 525 U.S. 33, 45-46 (1998).  See United Steelworkers of 
 America v. Rawson, 495 U.S. 362, 372-373 (1990) (“The courts have in general 
 assumed that mere negligence . . . would not state a claim for breach of the duty 
 of fair representation, and we endorse that view today.”) 
 
 We continue to hold that a union “has no obligation to pursue any grievance, or to 
 carry it to arbitration, as long as the decision is not arbitrary, discriminatory, or in 
 bad faith.” Connecticut State Employees Association (Michael Cruess), Decision 
 No. 4674 p. 8 (2013) (citing Vaca v. Sipes, supra)(internal quotation marks 
 omitted); Hartford Public Schools (Thomas Latina), Decision No. 4666 (2013); 
 Local 1565, Council 4, AFSCME (David Bishop), Decision No. 3510 (1997); see 
 also Local 269, Council 4, AFSCME (Vera O’Brien), Decision No. 4485 (2010); 
 Town of Greenwich (June Davila), Decision No. 4348 (2008); Teamsters, Local 
 677 (Ida Singer), Decision No. 1141 (1973).  “Our case law requires us to 
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 evaluate the legality of the Union’s conduct, not its wisdom or quality.” 
 University of Connecticut AAUP (Judith Heald), Decision No. 2714 p. 6 (1989).   
 In conducting such an assessment, we have long required evidence that a union’s 
 conduct towards a bargaining unit member is motivated by hostility, bad faith, or 
 dishonesty in order to establish that a violation of the Act has occurred.  Local 
 269, Council 4, AFSCME, AFL-CIO (Vera O’Brien), supra; School 
 Administrators of Waterbury (David J. Gardino), Decision No. 4091 (2005); 
 Anthony Parente and the Hamden Education Association (Vincent Virgulto), 
 Decision No. 3974 (2004); Local 1565, Council 4, AFSCME, AFL-CIO (David 
 Bishop), supra. 
 
Local 318, Council 4, AFSCME, AFL-CIO (Ruel Raphael), Decision No. 4769 pp. 8-9 
(2014). Mindful of this framework, we turn to the acts and omissions Complainant 
contends amount to a breach of the Union’s duty of fair representation. 
 
 With the exception of Couture’s unperfected demand for the initial complaint 
letters(s), the Union did not attempt to obtain any written materials relating to the School 
Board’s investigation of the incident in the EFHS cafeteria, an omission Complainant 
contends is arbitrary within the meaning of our standard. We disagree. Well before 
completion of the School Board’s investigation, Complainant chose to be represented by 
a private attorney in lieu of the Union and this arrangement continued through the 
imposition of discipline and the initial steps of the grievance procedure.  In response to 
the Union’s request for any evidence Complainant submitted at the grievance step 
preceding arbitration, Complainant only referenced Greene’s letter of October 24, 2013, 
which was a detailed account of the evidence supporting the merits of Complainant’s 
grievance and silent as to any relevant materials yet to be provided. Furthermore, the sole 
factual matter at issue17 in the grievance was the substance of Complainant’s comments 
to a group of students and the Union’s deference to the School Board’s account of what 
the group alleged was rational given the record before us. Union representatives believed 
that the School Board’s investigation was based on interviews by Cressotti, a respected 
administrator and former Union official. While review of a police report or investigative 
notes may have revealed inconsistencies among student accounts, we do not find the 
Union’s reliance on the School Board’s investigation to be arbitrary in these 
circumstances.  
 
 Nor do we find that the Union’s focus on the merits of its position at grievance 
arbitration was equivalent to an arbitrary refusal to consider Complainant’s culpability. In 
assessing just cause for discipline, arbitrators routinely consider whether the employer’s   
investigation produced substantial evidence or proof that the employee was guilty as 
charged. AFSCME, Council 4, Local 1565 v. Department of Correction, 298 Conn. 824, 
829-830 (2010); Enterprise Wire Co., 46 LA 359 (Daugherty, 1966).  Not only does 
assessment of the likely outcome in this context require analysis of whether Complainant 
engaged in the alleged misconduct, it also recognizes other valid considerations such as 
prior discipline history, weight and admissibility of evidence, and existing public policy. 
In short, a decision whether to pursue litigation that is based on a good faith forecast of 

                                                
17 Complainant does not appear to dispute that use of profanity or reference to homicide as a figure of 
speech is inappropriate in this context and grounds for corrective action by the School Board. 
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the outcome of that litigation is well within the wide range of reasonableness we afford 
labor organizations meeting their duty of fair representation. 
 
 Complainant argues that hostility or dishonesty may be inferred from Couture’s 
presentation of the grievance to the PR&R committee. Although Dube denied making a 
statement attributed to him by Couture,18 the record is insufficient for us to conclude that 
Couture misrepresented the statement to his fellow PR&R committee members during 
their deliberations on Complainant’s request for arbitration. Couture kept notes of his 
activities as Complainant’s Union representative and committee members were provided 
with copies of these notes to review during Couture’s oral narrative of what occurred. 
Dube’s account of his telephone conversation with Couture is largely consistent with 
Couture’s notes.19 Furthermore, while Complainant vehemently denies that he threatened, 
figuratively or otherwise, to kill the students at the offending table, he does not dispute 
that after the incident students alleged that he used words to that effect. As such, we 
conclude that Couture acted within the parameters of the TNA when making his 
presentation to the PR&R committee. 
 
 Lastly, we address the claim that the Union violated the Act when it considered 
Complainant’s history of discipline when assessing the request to submit the grievance to 
arbitration. This is, Complainant contends, “per se discrimination” because “members 
with prior disciplinary action are entitled to the same rights and benefits of membership 
and representation as any other members.” Complainant’s brief p. 19. We find this 
reasoning flawed, however, because arbitrators routinely consider an employee’s history 
when assessing just cause for discipline. 
 
 Some consideration generally is given to the past record of any disciplined or 
 discharged employee. An offense may be mitigated by a good past record and it 
 may be aggravated by a poor one. Indeed, the employee’s past record often is a 
 major factor in the determination of the proper penalty for the offense. 
 
F. Elkouri & E. Elkouri, How Arbitration Works (A. Ruben ed., 6th Ed. 2003) § 
15.3.F.vii, p. 983; see also Discipline and Discharge in Arbitration (N. Brand & M. 
Biren eds., 2d Ed. 2008) § 12.III.D.3, p. 495 (“It is well settled that progressive discipline 
                                                
 
18  Couture testified that Dube told him shortly after the incident “Yes, Sweeney lost it. He said he was 
going to kill those kids.” 
 
19 Dube claimed he did not witness the incident and his testimony is wholly consistent with four of the five 
entries in Couture’s notes concerning Couture’s telephone conversation with Dube. The fifth entry reads: 
 
 -Kids said, AP yelled, Sweeney threatened to kill us 
 
Dube testified, in relevant part: 
 
 Q Did the students say Mr. Sweeney threatened to kill them? 
  
 A I don’t recall any of them saying that exact phrase. 
 
(Emphasis added). Given the passage of time, we do not view this testimony, in itself, as sufficient to 
establish misrepresentation by Couture. For much the same reason, we do not afford much weight to 
Couture’s recollection of the precise words used in the conversation. 
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is an element of just cause.”) In short, to the extent that the PR&R committee’s decision 
was the outcome of an assessment of the merits of Complainant’s grievance, its 
consideration of Complainant’s prior discipline was appropriate under the Act.  

 In sum, the evidence supports a finding that the Union declined to contest 
Complainant’s discipline at arbitration for reasons that were rational and devoid of 
hostility or bad faith. Resolution of the merits of Complainant’s grievance ultimately 
turned on an issue of credibility and the evidence, including recent corrective action for 
similar alleged misconduct, was more than sufficient for the Union to reasonably 
conclude that arbitration was pointless. As such, we dismiss the complaint. 
 

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations by the School Board - Teacher Negotiation Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
       
     Wendella Ault Battey 
     Wendella Ault Battey 
     Acting Chairman 
 
     Barbara J. Collins 
     Barbara J. Collins 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 8th 
day of August, 2016 to the following: 
 
Kevin J. Greene, Esq.     
Halloran & Sage, LLP   RRR 
One Goodwin Square 
225 Asylum Street 
Hartford, CT 06103 
 
Christopher P. Hankins, Esq. 
Connecticut Education Association  RRR 
21 Oak Street, STE 500 
Hartford, CT 06106-8001  
 
 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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