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DECISION AND DISMISSAL OF PETITION 
 
 On December 12, 2014, the City of New Haven (the City) filed a petition with the 
Connecticut State Board of Labor Relations (the Labor Board) seeking to remove the 
position of deputy corporation counsel from an existing unit of employees classified as 
attorneys and currently represented by Council 4, AFSCME, AFL-CIO (the Union).   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on July 9, 2015 at which the parties appeared, were 
represented, introduced a full stipulation of facts and exhibits, and waived testimony before 
the Board. The parties filed post-hearing briefs, the last of which was received on 
September 10, 2015. Based on the entire record before us, we make the following 
findings of fact and conclusions of law and dismiss the petition.   
 
 
 



2 
 

FINDINGS OF FACT 
 

1. The City is a municipal employer within the meaning of the Act. 
  
2. The Union is an employee organization within the meaning of the Act and on 
March 26, 2013, was certified as the exclusive representative for a bargaining unit of 
certain City attorneys, including the positions of deputy corporation counsel and assistant 
corporation counsel, but excluding the corporation counsel.  

 
3. At all times relevant, the City has operated a legal department (the Office of the 
Corporation Counsel) directed by the position of corporation counsel and including  
deputy corporation counsel, assistant corporation counsel and various support staff.  

 
4. The positions of corporation counsel, deputy corporation counsel and assistant 
corporation counsel are held by attorneys admitted to practice in the State of Connecticut. 

 
5. The written job description for assistant corporation counsel (Ex. 6) provides, in 
relevant part:  
 

NATURE OF WORK 
 
*** 

 
The … [assistant corporation counsel] is expected to exercise independent, 
professional judgement in the performance of work. Assistant Corporation 
Counsel is accountable to the Corporation Counsel or Deputy Corporation 
Counsel, who will periodically observe, review and evaluate work 
performance.  
 
ILLUSTRATIVE EXAMPLES OF WORK 

 
Applies principles and procedures of civil law, municipal law and 
constitutional law, civil litigation, administrative hearings, contract and 
real property law to a variety of legal issues affecting the operation of a 
municipality. 

  
Provides legal advice and counsel to various City departments, Boards and 
Commissions relating to their official duties in al [sic] aspects of 
municipal law. 

  
Performs legal research. 

  
Prepares written opinions for various City departments, Boards and 
Commissions upon request for adoption by the Corporation Counsel. 
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Negotiates, prepares, reviews and approves as to form Board and 
Commission Resolutions, Contracts, Real Estate Agreements and other 
legal documents and instruments authorized by City Charter of Code of 
Ordinances. 
 
Manages and conducts defense of civil claims and lawsuits by and against 
the City Of New Haven, its officers and employees, and Boards and 
Commissions before state and federal courts. Drafts all related pleadings, 
briefs, appeals and memoranda for filing with the appropriate courts. 

 
Represents the City Of New Haven, its officers and employees, and 
Boards and Commissions in Administrative Hearings. 
 
Performs related work as required. 
 

6. The written job description for deputy corporation counsel (Ex. 5) 
contains an identical illustrative list of duties, but with the following additional 
functions:  

 
ILLUSTRATIVE EXAMPLES OF WORK 
 
*** 
Coordinates and monitors all outside legal services for the City of New 
Haven. 

  
Supervises work of Assistant Corporation Counsel and paralegal support 
staff.  

  
Assists Corporation Counsel and Executive Assistant in drafting and 
implementing policies and practices affecting the operations of the Office 
of the Corporation Counsel. 

  
Supervises and performs work in one of the following areas of law:  
Litigation, Real Estate, and Contracts and Advisory Services. 

  
 ***  
 
7. Prior to July 2012, the Office of the Corporation Counsel was organized into a 
litigation section and a transactional section and a deputy corporation counsel and one or 
more assistant corporation counsel were assigned to each section. 
 
8. In July 2012, the City hired attorney Christopher Neary (Neary) as a deputy 
corporation counsel. Neary practices in the litigation section with four assistant 
corporation counsel attorneys.1 Attorneys in the litigation section represent the City in 
                                                 
1 Another assistant corporation counsel divides his time between litigation and transactions.  
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civil lawsuits and many, including Neary, have developed niche areas of expertise, such 
as employment litigation, school injury cases and cases alleging police misconduct.   
   
9. Neary assigns all litigation cases received by the office and often recommends the 
initial action to be taken on a case. Neary tends to assign attorneys cases that fall within 
their area of expertise subject to such other considerations as complexity of the case, 
relative work load and the attorney’s legal experience. Neary also assigns litigation cases 
to outside counsel.   

 
10. Neary devotes 75% percent of his time working on his assigned cases, which 
work is substantially the same as that performed by the other attorneys in the litigation 
section. Neary, however, also periodically reviews cases assigned to other attorneys in 
the litigation section,2 oversees work performed by outside counsel, participates in the 
budget-making process, works on an annual audit of the City’s potential legal exposure, 
and reviews payroll records, requests for leave and payment of invoices. Neary attends 
interviews of prospective staff attorneys and on one occasion he prepared written 
procedures for staff investigators. Neary estimates that he spends 5-6 hours per week on 
duties in addition to his work on his assigned cases. 
 
11. Assistant corporation counsel attorneys in the litigation section are responsible for 
managing their own schedules, drafting their own pleadings and other court filings and 
are largely free to make decisions in their assigned cases although Neary and the 
corporation counsel may direct a course of action in certain cases. In the litigation 
section, Neary makes settlement decisions involving expenditures up to the sum of 
$50,000.00 and he periodically sits as a member of a litigation settlement committee 
which reviews all proposed settlements involving expenditures in excess of $5,000.00. 
 
12. Cherie Phoenix (Phoenix) is a deputy corporation counsel and works with three 
assistant corporation counsel attorneys in the transactional section. Transactional 
attorneys represent the City in such areas as zoning and land use, real estate, and 
contracts for goods and services.  

 
13. Corporation counsel assigns transactional section attorneys responsibility for 
servicing specific City departments and work is distributed by a paralegal on that basis. 
In addition to performing work substantially the same as that performed by the other 
attorneys in the transactional section, Phoenix approves payroll records, invoice 
payments, and stipulated judgments.  
 
14. Stacy Lynn Werner (Werner) has been an assistant corporation counsel attorney3 
in the transactional section since 2002 and handles her assigned work without 

                                                 
2 Each litigation case is reviewed after 30 days, 90 days, and six months.  Cases are also reviewed on 
occasion at bi-weekly meetings of the litigation section. Neary described the process as “collegial.”  
 
3 Werner was hired as an assistant corporation counsel in 1999 and designated as one of several “senior” 
assistant corporation counsel attorneys in 2011 or 2012.   
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involvement of the deputy corporation counsel. Werner reports directly to corporation 
counsel who reviews her requests for leave and periodically evaluates her performance.  
 

DISCUSSION 
 

 The City contends that the position of deputy corporation counsel is a supervisor 
within the meaning of § 7-471(2) of the Act and, as such, should be removed from the 
existing bargaining unit.4 The Union argues that the deputy corporation counsel is merely 
a working supervisor within the meaning of our case law and should remain in the 
bargaining unit. Based on the entire record before us, we agree with the Union. 
   
 “It is well established that there is a distinction between a statutory supervisor, 
who should be excluded from a bargaining unit of non-supervisory employees, and what 
we have described in our case law as a working supervisor, whose job may include some 
supervisory duties but whose principal functions are not supervisory in nature.” Town of 
Farmington, Decision No. 3201 p. 2 (1994) (internal quotation marks and citations 
omitted); see also Windsor Locks Board of Education, Decision No. 4746 (2014); Town 
of Stratford, Decision No. 3348 (1995); Town of Cornwall, Decision No. 2069 (1981); 
Canton Board of Education, Decision No. 1796 (1979); Town of Plymouth, Decision 
No. 1830 (1979); Town of Coventry, Decision No. 1401 (1976); Paper Delivery, Inc., 
Decision No. 509-A (1960). “In determining whether a position falls within the statutory 
exclusion of the Act … [w]e look to whether the major portion of the time or the major 
portion of the … [position’s] responsibility consists of the supervisory functions specified 
by Section 7-471(2) of the Act.” Town of Wolcott, Decision No 1472 p. 4 (1976) and 
cases cited therein.  
  
 The City primarily relies on Neary’s arbitration hearing testimony5 to prove that 
the supervisory duties performed by the deputy corporation counsel warrant removal of 
the position from the protections afforded by the Act. In our view, such reliance is 
                                                 
4 Section 7-471(3) of the Act provides, in relevant part, that “no [bargaining] unit shall include 
both supervisory and nonsupervisory employees…” 

Section 7-471(2) of the Act provides, in relevant part:  

In determining whether a position is supervisory the board shall consider, among 
other criteria, whether the principal functions of the position are characterized 
by not fewer than two of the following: (A) Performing such management 
control duties as scheduling, assigning, overseeing and reviewing the work of 
subordinate employees; (B) performing such duties as are distinct and dissimilar 
from those performed by the employees supervised; (C) exercising judgment in 
adjusting grievances, applying other established personnel policies and 
procedures and in enforcing the provisions of a collective bargaining agreement; 
and (D) establishing or participating in the establishment of performance 
standards for subordinate employees and taking corrective measures to 
implement those standards…. 

5 Among the exhibits the parties jointly submitted to the Labor Board was a transcript (Ex. 4) of a hearing 
in an interest arbitration proceeding on December 18, 2014 in Connecticut State Board of Mediation and 
Arbitration Case No. 2013-MBA-430. 
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misplaced. Neary undoubtedly performs some supervisory functions: he assigns and 
reviews the work of assistant corporation counsel attorneys in the litigation section; has 
some authority to sign payroll and leave documents and approve payment of invoices; 
participates in budget-making, audit and hiring processes; and has on one occasion 
drafted performance standards. The record as a whole, however, does not support a 
finding that performing such duties is a principal function of his position.    
 
 Notwithstanding oversight by Neary, assistant corporation counsel attorneys in 
the litigation section retain a substantial degree of autonomy. These attorneys schedule 
their own day-to-day activities, review their own work product and are largely free to 
pursue their own litigation strategies. There is no evidence that Neary’s initial 
recommendations are binding and his description of the periodic case review process as a 
collegial exchange of information among peers contrasts with the hierarchical process 
characteristic of subordinate-supervisor relationships. While the record does support a 
finding that Neary and corporation counsel have the final say on litigation issues, it is 
unclear as to what degree each position exercises this authority in practice. More 
important, it is undisputed that Neary spends the bulk of his working time performing the 
same type of legal work as the other litigation attorneys in the bargaining unit. 
  
 With regard to the deputy corporation counsel in the transactional section, the 
record reveals that she plays a substantially less significant supervisory role. Specifically, 
Werner testified that the transactional deputy does not assign or review her work, 
evaluate her performance or approve her leave requests. Nor is there anything in the 
record to establish that she performs many of the other supervisory duties performed by 
Neary. Finally, the City’s reliance on the written job description for the deputy 
corporation counsel position is similarly misplaced because the majority of duties listed 
therein consist of the same attorney functions found in the job description for the assistant 
corporation counsel.  
 
 In sum, we find that supervisory duties are not a principal function of the deputy 
corporation counsel position. Rather, the deputy corporation counsel is primarily an 
attorney with some supervisory responsibilities and as such, is a working supervisor. 
Accordingly, we dismiss the petition.   

 
ORDER 

 
By virtue of and pursuant to the powers vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby    
 
 ORDERED that the petition filed herein be, and the same hereby is, 
DISMISSED. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  

 
Wendella Ault Battey 
Wendella Ault Battey 
Acting Chairman 
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Barbara J. Collins 
Barbara J. Collins  
Board Member  
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CERTIFICATION 
 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 13th 

day of May, 2016 to the following: 

 
 
Tim Oppenheimer, Staff Representative 
Council 4, AFSCME     RRR 
444 East Main Street 
New Britain, Connecticut 06051 
 
Attorney Floyd J. Dugas  
Berchem, Moses & Devlin, P.C.    RRR  
75 Broad Street  
Milford, CT 06460 
 
Attorney J. William Gagne, Jr.  
1 Congress Street      RRR  
Hartford, CT 06114 
 
Kevin M. Murphy, Director, CB&O 
Council 4, AFSCME      
444 East Main Street 
New Britain, Connecticut 06051 
 
 
 
 ______________________________ 
 Katherine C. Foley, Agent 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS   


