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DECISION AND ORDER 
 
 On September 9, 2013, the Guilford Police Union, Local #356, Council 15, 
AFSCME, AFL-CIO (the Union) filed a complaint with the Connecticut State Board of 
Labor Relations (the Labor Board), alleging that the Town of Guilford (the Town) 
violated the Municipal Employee Relations Act (the Act) by unilaterally eliminating a 
practice permitting police officers to obtain medical waivers excusing them from wearing 
soft body armor1 while performing their duties.2 

1 For the purposes of this decision, soft body armor is considered synonymous with a bulletproof vest or a 
protective vest. 
 
2 In its complaint, the Union also alleged that the Town violated the Act by requiring officers to provide 
updated medical documentation to maintain their exempt status and by adopting a policy of automatically 
placing officers who submit medical waivers on light duty status.  As the Union did not brief these 
allegations, we deem them abandoned. See City of Hartford, Decision No. 4673 (2013); Town of 
Wallingford, Decision No. 3601 (1998); East Lyme Board of Education; Decision No. 2430 (1985). 
 

                                                 



  After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a formal hearing on August 25, 2014.  The parties appeared, were 
represented by counsel and were given full opportunity to present evidence, examine, and 
cross-examine witnesses and make argument.  The parties submitted post-hearing briefs, 
which were received on October 31, 2014.  Based on the entire record before us, we 
make the following findings of fact and conclusions of law and we issue the following 
order.   

 
FINDINGS OF FACT 

 
1. The Town is an employer within the meaning of the Act.  
 
2. The Union is an employee organization within the meaning of the Act. 

 
3. The Guilford Police Department is made up of 37 sworn members, including the 
chief and a deputy chief.  

 
4. Since at least 1999, the Guilford Police Department Duty Manual has contained 
the following language mandating the use of soft body armor, subject to the following 
exemptions:  
 

Police Officer (sic) that are on-duty are required to wear the prescribed 
body armor at all times unless exempted, as follows: 
 

• When the police physician3 determines that an officer has a 
medical condition that would preclude use of body armor. 

• When the Chief of Police or his designee determines that 
circumstances make it inappropriate to mandate body armor. 
 

(Ex. 5)(Footnote added). 
 
5. Pursuant to the first bulleted exemption, above, Guilford police officers have been 
excused from wearing soft body armor for such medical conditions as back and shoulder 
injuries, heart palpitations and chiropractic issues.  At least one officer was medically 
excused from wearing body armor while working lengthy road jobs. 
 
6. In almost every year since 2002, the Guilford Police Department has received 
federal funding from the Bulletproof Vest Partnership (BVP), which is a United States 
Department of Justice initiative which provides state and local law enforcement agencies 
with federal funds to offset the cost of providing soft body armor. (Ex. 13).  
 

3 Despite the reference to a police physician, the practice within the Guilford Police Department has been to 
accept medical waivers from the police officer’s own health care provider and to submit that waiver to the 
department’s health care provider only if there was reason to question its validity.    
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7. The Occupational Safety and Health Administration (OSHA) is a division of the 
Connecticut Department of Labor that is charged with ensuring that Connecticut public 
sector employers, including police departments, provide employees with a safe and 
healthy workplace.  
 
8. Connecticut General Statutes §31-372(a) provides, in relevant part, that “[t]he 
commissioner [of labor] shall provide for the adoption of all occupational health and 
safety standards … adopted or recognized by the United States Secretary of Labor under 
the authority of the Occupational Safety and Health Act ….”  
 
9. There is no OSHA standard that expressly requires police officers to wear soft 
body armor.  However, federal standard 1910.132, which pertains generally to personal 
protective equipment, provides, in relevant part:  
 

1910.132(d)(1)  
 

The employer shall assess the workplace to determine if hazards are 
present, or are likely to be present, which necessitate the use of personal 
protective equipment (PPE). If such hazards are present, or likely to be 
present, the employer shall:  

 
1910.132(d)(1)(i) 

 
Select, and have each affected employee use, the types of PPE that will 
protect the affected employee from the hazards identified in the hazard 
assessment; …  
 

(Ex. 10). 

10. In a March 28, 2007 research report, a legislative fellow at the Connecticut 
General Assembly’s Office of Legislative Research (OLR) concluded that “OSHA does 
not require police officers to wear bullet proof vests (body armor) on duty.” (Ex. 8).  
  
11. In 2009, Kenneth Tucker (Tucker) was hired as the director of OSHA.  Tucker 
takes the position that soft body armor constitutes “personnel protective equipment” 
within the meaning of standard 1910.132, that police officers must wear soft body armor 
whenever they are performing their duties, and that OSHA would not generally accept a 
waiver of that requirement.    
 
12. The Town and the Union were parties to a valid collective bargaining agreement, 
the term of which was July 1, 2009 through June 30, 2012.4 (Ex. 4).  The collective 
bargaining agreement provides, in relevant part: 
 

4 The 2009 through 2012 collective bargaining agreement remained in effect at all times relevant to this 
case. 
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ARTICLE 26  RULES AND REGULATIONS AND MANAGEMENT 
RIGHTS  
 
 Section 2.  All rights, powers, authority and functions of the Town 
formerly exercised or exercisable by the Town shall remain vested 
exclusively in the Town except insofar as specifically surrendered or 
abridged by the express written provisions of this Agreement.  It is 
recognized that such rights, powers, authority and functions include, but 
are not limited to:  

 
 * * *   
 
b) the determination of the scope of the Department’s activities, method of 
delivering services, including the right to determine processes, products, 
equipment and tools to be utilized …  

 
(Ex. 4). 
 
13. Beginning with Fiscal Year 2011, BVP made having a written “mandatory wear” 
body armor policy a prerequisite to applying for federal funding. The Guilford Police 
Department participated in this program in years 2010, 2012 and 2013. (Exs. 12, 13).   
 
14.  Deputy Chief Jeffrey Hutchinson (Hutchinson) generates annual memoranda 
identifying for supervisors those individuals who have medical waivers exempting them 
from wearing soft body armor.  As of June 29, 2012, nine Guilford police officers had 
medical waivers, but were able to perform their duties without any restriction other than 
not wearing body armor.  
 
15.  On or about August 12, 2013, Hutchinson for the first time sent memoranda to 
police officers with medical waivers asking them to update the medical records 
supporting such waivers. At about the same time, Chief of Police Thomas Terribile 
(Terrible) read an article in a police journal advocating for the use of soft body armor by 
law enforcement officers.   
 
16. On August 21, 2013, Terribile attended a meeting of the CIRMA5 Law 
Enforcement Advisory Committee, during which Tucker spoke on the issue of protective 
vests.  Tucker opined that police departments that provide protective vests to officers 
have an obligation to require that the vests be used and not waive such usage except when 
a police officer is assigned to office duty inside the police department or when an officer 
is engaged in undercover work that could be jeopardized by wearing the vest.   
 
17. No later than August 31, 2013, Terribile amended the soft body armor policy by, 
among other things, removing the medical waiver exemption.  These changes were later 
codified in an updated Duty Manual, which provides, in relevant part:    
 

5 CIRMA is an acronym for Connecticut Interlocal Risk Management Association.  
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 14.03 Body Armor  
  

*  *  * 
 
• Officers that are assigned to a uniform function and non-uniformed 

sworn officers are required to wear body armor while engaged in field 
activities both on-duty and during off-duty employment unless exempt 
as follows:  

 
• When the officer is involved in undercover or plainclothes work 

that his/her supervisor determines could be compromised by the 
wearing of body armor; or  

• When the Chief of Police or his designee determines that 
circumstances make it inappropriate to mandate body armor. 
 

(Ex. 7). 
 
18. Without the medical waiver exemption, police officers who are unable to wear 
soft body armor due to a medical condition will be required to use sick leave or seek a 
light duty assignment.  
 
19. In a letter to Tucker dated June 4, 2014, Union steward Mark O’Connor 
(O’Connor) stated, in relevant part:  
 

Last year the [Police Department] Administration … implemented a new 
policy that there would be no [body armor] waivers … The Chief has told 
us that he based his decision on an OSHA rule or regulation … [but] … 
has not provided us with any such OSHA rule or regulation…. We would 
like to know what possible OSHA rule or regulation the Chief might be 
talking about. What is the penalty to the Town … if we don’t wear our 
bullet proof vest based upon a waiver?  
 

(Ex. 11).  
 
20. In a letter to O’Connor dated June 17, 2014, Tucker responded, in relevant part:  
 

It is the responsibility of the employer to assess the work that employees 
perform and then provide adequate personal protective equipment under 
the OSHA Standard 1910.132. It is our opinion that all police officers 
wear bulletproof vests (body armor) whenever they are performing their 
duties. We do not generally accept a waiver when personal protective 
equipment is required … If, upon investigation, this office determines that 
the Town has … violated the Protective Equipment Standard, citations and 
fines could be assessed.  A serious violation carries a maximum penalty of 
$1,000.  A willful violation (one where the employer has the knowledge of 
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OSHA requirements and takes no action) carries a maximum penalty of 
$10,000.   

  
 (Ex. 12). 
 

CONCLUSIONS OF LAW 
 
1. A unilateral change in conditions of employment involving a mandatory subject 
of bargaining constitutes an illegal refusal to bargain under the Act unless the employer 
establishes an appropriate defense. 

 
2. An employer can provide an adequate defense by showing that the change is 
permitted by the collective bargaining agreement. 

 
3.  The Town’s decision to eliminate the medical waiver exemption excusing 
officers from having to wear soft body armor was permitted by the management rights 
clause of the parties’ collective bargaining agreement. 

 
4.  The secondary effects of the Town’s decision on employee safety, sick leave and 
light duty were, however, mandatory subjects of bargaining.  

 
5. The Town violated the Act by unilaterally eliminating the medical waiver 
exemption without bargaining over the impacts of that decision on safety, sick leave and 
light duty.  

 
DISCUSSION 

 
The Union argues that the Town violated Section 7-470(a)(4)6 of the Act by 

unilaterally eliminating a practice of permitting police officers to obtain medical waivers 
exempting them from having to wear soft body armor. The Union further argues that the 
Town failed to bargain over substantial impacts of the change on employee safety, sick 
leave and light duty.  

 
The Town responds that such waivers constitute an illegal subject of bargaining 

because waivers are not a recognized exception to the OSHA standard requiring 
employees to utilize personal protective equipment. In addition, the Town argues that its 
actions are permitted by the collective bargaining agreement.  

 
For the reasons set forth below, we agree with the Town that the management 

rights clause of the collective bargaining agreement permits the decision to eliminate the 
medical waiver, but find that the Town violated the Act by failing to bargain over the 
impacts of its decision. 

 

6 Section 7-470(a)(4) provides, in relevant part: (a) Municipal employers or their representatives or agents 
are prohibited from: … (4) refusing to bargain collectively in good faith with an employee organization 
which has been designated … as the exclusive representative of employees in an appropriate unit. . . 
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 It is by now well established that an employer’s unilateral change in an existing 
condition of employment involving a mandatory subject of bargaining will constitute a 
refusal to bargain in good faith and a prohibited practice unless the employer proves an 
adequate defense. Town of Wallingford, Decision No. 4703 (2014); Bloomfield Board of 
Education, Decision No. 2821 (1990); Greenwich Board of Education, Decision No. 
1580 (1977).  
  
  The Union characterizes the Town’s elimination of the medical waiver exemption 
from the Duty Manual as change to a dress code, which we have found to be a mandatory 
subject of bargaining. See State of Connecticut Department of Motor Vehicles, 3806 
(2001); City of West Haven, Decision No. 2863 (1990); City of Bristol, Decision No. 
2429 (1985); Enfield Board of Education, Decision No. 1609 (1978). Although we 
consider soft body armor to be more accurately characterized as a piece of police 
equipment, for purposes of this analysis we will assume without deciding that the change 
involves a mandatory subject of bargaining. Moreover, we have little difficulty finding 
that Chief Terribile’s August 2013 elimination of the medical waiver exemption from the 
soft body armor policy constituted a change in a past practice. The record reveals that for 
more than a decade Guilford police officers could obtain medical waivers excusing them 
from wearing soft body armor on duty. The question becomes whether the Town has 
proved an adequate defense.  
  
 If the contract permits the employer to make the change, no violation will be 
found. Region 16 Board of Education v. State Board of Labor Relations, 299 Conn. 63, 
74 (2010); Town of East Haven, Decision No. 3384 (1996). However, when the defense 
is that the change is allowed by a management rights clause, there must be clear language 
for us to find a contractual waiver. City of Bridgeport, Decision No. 4649 (2013); Town 
of Southington, Decision No. 4541 (2011); City of Bridgeport, Decision No. 4363 
(2009); Town of Farmington, Decision No. 3237 (1994).  In this case, Article 26, 
Section 2(b) of the parties’ collective bargaining agreement specifically grants 
management “the right to determine … equipment and tools to be utilized ….” We find 
that this language is sufficiently specific to give the Town the right to decide that police 
services will be provided by officers utilizing soft body armor without the option of a 
medical waiver.  
 
 In view of our decision, we do not address whether OSHA’s position on the 
mandatory wearing of soft body armor converts this topic into an illegal subject of 
bargaining. Nevertheless, our analysis does not end here.  Even though the employer may 
have the right to make a unilateral change in a mandatory subject of bargaining by 
contract or otherwise, it must nevertheless bargain with the union if the change creates 
substantial secondary effects on terms and conditions of employment. City of Hartford, 
Decision No. 4677 (2013); Area Cooperative Educational Services, Decision No. 3519 
(1997); City of Bridgeport, Decision No. 3119 (1993). Based on the record before us, we 
find that the Union has proved that elimination of the medical waiver exemption creates 
substantial secondary effects upon employee health and safety, sick leave and light duty.  
Nine out of a force of 37 sworn Guilford police officers, or approximately twenty-five 
percent of the sworn workforce, had medical waivers on the basis that wearing body 
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armor was incompatible with a medical condition. It follows that now requiring those 
individuals to wear body armor could negatively impact or even exacerbate those medical 
conditions. In the alternative, members who used to be medically exempt from wearing 
soft body armor but otherwise able to perform their regular duties now may be required 
to use paid sick leave or seek light duty positions where they formerly were permitted to 
work their regular jobs. We find these to be significant impacts on employee safety, sick 
leave and light duty, all of which are mandatory subjects of bargaining. City of Stamford, 
Decision No. 4511 (2011) (employee safety); Town of Newtown, Decision No. 4112 
(2006) (sick leave); State of Connecticut, Decision No. 2663 p. 27 (1988) (light duty).   
  
 With respect to remedy, we typically order a return to status quo ante pending 
negotiations over impact.  In this case, however, we decline to do so. Although we do not 
decide whether OSHA standards permit the Town to accept medical waivers exempting 
officers from wearing soft body armor, we do not think that the purposes of the Act will 
be served by an order compelling the Town to further test the boundaries of OSHA 
standards pending bargaining. Accordingly, this is a rare situation in which we do not 
order a return to status quo ante pending bargaining.   
  

ORDER 
 

 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby  
 

ORDERED that the Town of Guilford shall:  
 

I. Cease and desist from refusing to bargain with the Union in accordance with the 
Act over the impacts of the Town’s decision to eliminate the medical waiver 
exemption from the soft body armor policy. 

 
II. Take the following affirmative action, which we find will effectuate the purposes 

of the Act:  
 
A. Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety.  
 

B.  Notify the Connecticut State Board of Labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within 
thirty (30) days of receipt of this Decision and Order of the steps taken by the 
Town of Guilford to comply herewith. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
Patricia V. Low  
Chairman  
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Wendella Ault Battey 
Wendella Ault Battey 
Board Member 
 
Barbara J. Collins   
Barbara J. Collins   
Board Member 
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CERTIFICATION 
  
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 5th  
day of May, 2015 to the following: 
 
Michael J. Dorney, Esq.     
LeClair Ryan       RRR 
545 Long Wharf Drive, Ninth Floor 
New Haven, CT 06511  
 
        
Council 15, AFSCME, AFL-CIO 
700 West Johnson Avenue, Suite 305  RRR 
Cheshire, CT 06410 
 
Kelly A. Rommel, Esq.     
Council 4, AFSCME, AFL-CIO   RRR 
444 East Main Street  
New Britain, CT 06051 
 
 
 ________________________________ 
 Katherine C. Foley, Agent  
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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