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DECISION AND DISMISSAL OF PETITION 
 
 On March 5, 2014, the American Federation of Musicians, Local 400 (the Union), 
filed a petition with the Connecticut State Board of Labor Relations (the Labor Board) 
pursuant to the Connecticut State Labor Relations Act (CSLRA or the Act) seeking 
certification as the exclusive collective bargaining representative of a proposed 
bargaining unit consisting of all full-time and regular part-time musicians employed by 
the Waterbury Symphony Orchestra (WSO).  The WSO objected to the petition,  
contending that matters at issue were fully addressed in Waterbury Symphony Orchestra, 
Decision No. 4095 (2005)1 and that no substantial changes had occurred since the 
issuance of the decision. 
 
 After the requisite preliminary steps had been taken, the parties entered into a 
partial stipulation of facts and exhibits and the matter came before the Labor Board for a 
hearing on May 22, 2014 and September 22, 2014.  All parties appeared, were 
represented, and afforded a full opportunity to adduce evidence, examine and cross-
examine witnesses, and make argument.  Both parties filed post-hearing briefs on 
October 29, 2014. 
 

1 Waterbury Symphony Orchestra, supra, dismissed an identical petition on the basis that the musicians at 
issue were independent contractors rather than employees covered under CSLRA. 

                                                



FINDINGS OF FACT 
 
1. The WSO is a non-profit organization that operates a regional orchestra in 
Waterbury, Connecticut with the purpose of promoting the understanding, appreciation 
and enjoyment of symphonic and orchestral music. 
 
2. The Union is a labor organization within the meaning of the Act. 
 
3. The WSO performs multiple concert series each season.2  A “series” is a specific 
music program which is rehearsed and performed in concert on one or more occasions.3  
A “service” is an individual rehearsal or concert performance.   
 
4. The WSO hires musicians to perform each series. Orchestra size varies widely 
depending on the series and in 2013-2014 the WSO performed series ranging from 17 to 
80 musicians. (Exs. 11a-f). 
 
5. During the 2004 – 2005 season the WSO performed seven series consisting of 37 
services and during the 2013-2014 season the WSO performed 6 series consisting of 22 
services. (Exs. 11a-f, 14). 
 
6. The WSO is governed by its Board of Directors and all concert series are 
designed by its Music Director, currently conductor Leif Bjaland (Bjaland).  Upon the 
Board’s approval of a proposed series, a performance schedule is established.  WSO 
Personnel Manager, Scott Cranston (Cranston) then contacts musicians by email and 
offers positions in the series.  The email contains a username and password which allows 
access to a restricted section of the WSO website containing series sheet music and 
musician compensation terms for the season.  A musician may decline to participate in a 
particular WSO series without penalty, however, continuing unavailability may result in 
loss of future WSO work offers. 
 
7.  The WSO posted musician compensation terms (Ex. 12) on its website for the 
2013-2014 season which stated, in relevant part: 
 
 Payment will be made to all musicians per the following schedule: 
 
    2013-14 Season  2012-13 Season 
 Rehearsals:    
  Section Pay: $80.00/2.5 hour rehearsal $76.00/2.5 hour rehearsal 
    $96.00/3 hour rehearsal  $91.20/3 hour rehearsal 
 
 Classical and Pops Concerts: 
  Section Pay: $96/2.5 concert  $96/2.5 hour concert 
 . . .  
 
 Principal4 Pay: 20% added premium for all services 

 
2 A season begins July 1 and ends June 30 the following year. 
 
3 A typical series consists of three rehearsals and one concert performance. 
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Doubling:  An instrument “double” is paid when a musician is required to play 
more than one instrument due to music requirements or as requested by the Music 
Director.  A 10% premium will be paid on all services. 
. . .  
Overtime:  Concerts which exceed two-and-a-half hours in length will be paid for 
the additional time calculated in one-quarter hour portions at the regular concert 
rate pro-rated. 
 
Travel:  All musicians who work in a venue more than 15 miles drive from their 
hometown will be paid 20 cents per mile beyond the first 15 miles each way, 
capped at a maximum payment of $25 per day. . .  
 

(emphasis in original). 
 
8. The WSO does not withhold payroll taxes5 or provide fringe benefits for 
musicians, nor does it maintain unemployment or workers compensation insurance 
coverage with respect to musicians. (Ex. 29). 
 
9. During the 2013-14 season approximately 138 musicians performed for the WSO.  
While two played in all six concert series, the majority participated in fewer than three 
series.  A musician participating in all series during the 2013-14 season would perform 
for approximately sixty hours and earn approximately $1,800.00 to $2,000.00. (Exs. 5, 
11a-f, 39-40). 
 
10. WSO Executive Director Stephen Collins (Collins) is a former musician and is 
familiar with those musicians who have performed with the WSO over the past five 
years.  Collins recognizes a group of approximately 72 musicians that regularly perform 
with the WSO and Cranston routinely sends a WSO season schedule to that group of 
musicians he feels would be interested in the upcoming season. (Exs. 15, 23, 25). 
 
11. Shortly after becoming WSO Executive Director in 2010, Collins issued written 
“Per-Service Musician Requirements” after consulting with Bjaland, then Personnel 
Manager, T.D. Ellis, and several musicians.  The Per-Service Musician Requirements 
contained musician compensation terms for the 2010-11 season, codified certain pre-
existing WSO policies (e.g., dress code, preparation for rehearsal), and imposed penalties 
for certain behavior (15 minute pay deduction if tardy, $25. minimum charge for 
lost/damaged sheet music). Collins reissued the Per-Service Musician Requirements on 
September 19, 2011, for the 2011-12 season and on September 20, 2012, for the 2012-13 
season with updated compensation terms and other minor alterations. (Exs. 11a-f, 18, 22, 
32, 36-38). 
 
12. At the outset of the 2013-14 season, Collins deemed the bulk of the Per-Service 
Musician Requirements unnecessary and issued only the musician compensation terms. 
(Exs. 11a-f).   

 
4 A “principal” is a musician that performs in a lead (e.g., “first chair”) position. 
 
5 Musicians are annually issued IRS Form 1099. 
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13.   No WSO musician has ever been penalized for being tardy or charged a fee for 
sheet music loss or damage. 
 
14. On March 12, 2012 the WSO’s Board of Directors approved a written Strategic 
Plan for 2012 – 2015 (Ex. 24) that states, in relevant part: 
 
 Internal/External Perspectives 
 . . .  

In discussion, the Board noted the following themes in the information gathered: 
. . . 
· Musicians expressed interest in staying more connected to the 

orchestra, while expressing concerns about the orchestra’s ability to 
pay a competitive wage 

. . .  
 
 OUR VISION 
 . . .  

We will have a committed group of professional musicians who view the 
Waterbury Symphony Orchestra as their “orchestra of choice”. 
. . .  
 

(emphasis in original). 
 

15. The January, 2014 edition of   “The Beat” (Ex. 34), the WSO’s quarterly 
newsletter states, in relevant part: 
 
 The advancements we’ve made: 
  . . .  

· The orchestra has undergone a complete rebranding, revitalization, 
and expansion of staff and infrastructure. 

. . .  
 

(emphasis in original). 
 

16. While the WSO has always required musicians to maintain and to wear concert 
dress clothing during public performances, in certain recent series it has required 
musicians to wear specific clothing items (e.g. tie-dyed shirts, Santa Claus hats) it has 
provided. 
 
17. While the WSO has always required musicians to stand and to bow at the Music 
Director’s direction, in recent seasons it has given notice that musicians should smile 
while bowing. (Exs. 11a-f).   
 

CONCLUSIONS OF LAW 
 
1. Individuals are employees under the Act if their employment relationship is a 
dependent, subservient relationship characterized by inequality of bargaining power in 
controversies over wages, hours, and working conditions. 
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2. Musicians performing for the WSO are not employees under the Act. 
 

DISCUSSION 
 
 The Union seeks certification as the collective bargaining agent of WSO 
performing musicians, a claim the Labor Board denied in Waterbury Symphony 
Orchestra, supra.  In response, the WSO contends that the musicians at issue remain 
independent contractors rather than employees under the Act and that the petition is 
barred under the doctrine of res judicata.  Since we find that no substantial change in 
circumstances has occurred since our prior decision, we dismiss the Union’s petition. 
 
 “The doctrine of res judicata provides that a valid final judgment rendered on the 
merits . . . is an absolute bar to a subsequent action between the same parties . . . upon the 
same claim or demand.”  (internal quotation marks and citation omitted).  Weiss v. Weiss, 
297 Conn. 446, 459 (2010).  The purpose of the doctrine has been identified “as 
promoting judicial economy, minimizing repetitive litigation, preventing inconsistent 
judgments and providing repose to parties. Id, 297 Conn. at 465.  “A decision of an 
administrative tribunal, acting in a duly authorized capacity, is a prior decision within the 
rule of res judicata.  United States v. Utah Construction & Mining Co., 384 U.S. 394, 
421 (1966 ).”  State of Connecticut, Department of Correction, Decision No. 3398 p. 2, 
appeal dismissed, Superior Court, judicial district of Hartford/New Britain at Hartford, 
No. CV96-0561601 (1997), aff’d , 48 Conn. App. 783 (1998), cert. denied 245 Conn. 924 
(1998).  See also, Carothers v. Capozziello, 215 Conn. 82, 94 (1990); 2 Restatement 
(second) Judgments § 83(1). 
 
 We will not, however, summarily find a prior ruling on a representation issue to 
bar a subsequent petition filed after a substantial period of time.  “[R]es judicata does not 
necessarily apply to administrative agencies where the situation is virtually altered 
between the time of the first judgment or order and the time of the second.”  Local 1219 
IAFF v. Connecticut Labor Relations Board, 171 Conn. 342, 356 (1976).  “Material 
operative facts occurring after the decision of an action with respect to the same subject 
matter may in themselves, or taken in conjunction with the antecedent facts, comprise a 
transaction which may be made the basis of a second action not precluded by the first.”  1 
Restatement (Second) Judgments § 24, comment (f).  Furthermore, we have long been 
hesitant to apply res judicata and collateral estoppel in unit determination cases.  See e.g., 
Clifford Beers Guidance Clinic, Decision No. 1104 (1973); Stamford Board of 
Education, Decision No. 915 (1970). In short, the preclusive effect of our earlier decision 
on the case before us depends on whether the law or the facts have changed. 
 
 Since we continue to use the “economic realities” test to differentiate covered 
employees from independent contractors, the legal environment has not changed since 
Waterbury Symphony Orchestra, supra.  Newtown Board of Education, Decision No. 
4668 (2013); Simsbury Light Orchestra, Decision No. 4369 (2009). Under this test the 
WSO bears the burden of establishing that its association with the musicians at issue is 
not “a dependent, subservient relationship characterized by inequality of bargaining 
power in controversies over wages, and working conditions.” Newtown Board of 
Education, supra at p. 9; Simsbury Light Orchestra, supra at p. 11; Waterbury 
Symphony Orchestra, supra at p. 5. Under this standard, the question before us is 
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whether WSO musicians “are subject, as a matter of economic fact to the evils of the 
statute was designed to eradicate and . . . [whether] . . . the remedies it affords are 
appropriate for preventing them or curing their harmful effects in the special situation.”  
NLRB v. Hearst Publications, 322 U.S. 111, 127 (1944).6 Prior to the Taft-Hartley Act 
of 19477 those evils were defined by the United States Supreme Court as follows:  
 
 A single employee was helpless in dealing with an employer.  He was dependent 
 ordinarily on his daily wage for the maintenance of himself and family.  If the 
 employer refused to pay him the wages that he thought fair, he was nevertheless  
 unable to leave the employ, and to resist arbitrary and unfair treatment. 
 
American Steel Foundaries v. Tri-City Trades Council, 257 U.S. 184, 209 (1921). 
 
 The musicians at issue are not dependent on the WSO for their daily wage given 
the record before us.  The majority play in less than half of the WSO’s season 
performances and the total compensation received by those who do play throughout the 
season does not, in our view, establish the requisite level of economic dependence 
sufficient to satisfy the economic realities test.  The Union’s reliance on Lancaster 
Symphony Orchestra, 357 NLRB No. 152 (2011) is misplaced because that case was 
decided under the common law “right of control” test and the opportunities for work and 
compensation were nearly double those offered by the WSO. 
 
 A comparison of the current factual context with that before us a decade ago 
reveals no structural changes.  The WSO’s organizational structure continues to vest 
ultimate authority in an unpaid Board of Directors and all performance decisions are still 
made by musical director and conductor Bjaland.  Work opportunities are still offered by 
the WSO’s Personnel Manager, albeit online and in digital format, and musicians are free 
to reject or cancel work offers without penalty.  Compensation continues to be made on 
the basis of “services” performed subject to additional stipends for “doubling” or 
“principal” status.  The WSO does not carry insurance to address worker’s compensation 
or unemployment claims, nor does it withhold from checks issued to musicians any 
amount for state or federal income taxes.   
 

The Union argues that events occurring since 2004 establish a basis for finding a 
different relationship between the WSO and participating musicians. We do not agree. 
While the complement of musicians assigned to each series continues to vary depending 
upon availability and the music being performed, there has always been a “core” group of 
experienced musicians interested in performing with the WSO.  The record does not 
support the Union’s claim that the WSO intends to conduct formal performance 
appraisals of musicians in the future and it is unclear what the impact of such assessments 

6 Since the SLRA is closely patterned after the National Labor Relations Act prior to the Taft-Hartley Act 
of 1947, “the judicial interpretation frequently accorded the federal act is of great assistance and persuasive 
force in the interpretation of our own act.” Imperial Laundry, Inc.  v.  State Board of Labor Relations, 
142 Conn. 457, 460 (1955). 
 
7 By amending the National Labor Relations Act so as to specifically exclude independent contractors from 
coverage, Congress rejected the Supreme Court’s endorsement of the economic realities test in NLRB v. 
Hearst Publications, 322 U.S. 111 (1944) with “[t]he obvious purpose of . . . hav[ing] the Board and the 
courts apply general agency principles in distinguishing employees and independent contractors under the 
Act.”  NLRB v. United Insurance Co., 390 U.S. 254, 256 (1968). 
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would be on our analysis were such to occur. Nor may the Union rely on the imposition 
of Per-Service Musician Requirements in 2010 to show the necessary dependent 
subservient relationship under the economic realities test. Even if we agreed that that 
unilateral implementation of these rules, viewed in isolation, evidenced the inequality in 
bargaining power the Union seeks to establish, the record reflects that musicians were 
consulted during the drafting process, that the economic penalties for tardiness or damage 
were never actually imposed, and that these rules were ultimately rescinded by the WSO8 
as unnecessary. 

 
   The broad plans for the future set forth in the Strategic Plan are consistent with 
the WSO’s core mission as set forth in Waterbury Symphony Orchestra and  many of the 
equivocal statements therein are language which “is so general as to make it impossible . 
. .” to find specific facts which does not advance the Union’s cause. See, e.g. Hartford 
Board of Education, Decision No. 3423 p. 12 (1996). Similarly, we do not find 
expressions of optimism and exuberance in the WSO’s marketing newsletter to be 
material evidence of substantial change in the WSO or its relationship with the musicians 
at issue.  
 
 As a practical matter, whether we assess the merits of the Union’s petition anew 
or analyze this case under general res judicata principles, the outcome is the same. We 
find that no substantial factual changes have occurred since 2004 and we decline to 
discard the economic realities test as the appropriate means to distinguish independent 
contractors from employees entitled to coverage under the Act.  As such, we dismiss the 
petition for the reasons set forth in our earlier decision: 
 

Here, the musicians in question do not depend upon the WSO for their “daily 
wage.”  Rather, their employ by WSO is sporadic, and, even if musicians perform 
in each concert/performance of the WSO, the limited nature of the schedule does 
not lend itself to the subservient, dependent relationship contemplated in Hearst.  
Further, musicians may choose to perform or not perform for the WSO without 
penalty.  The musicians themselves, as musicians, are engaged in an independent 
business enterprise to professionally perform music and contract with the WSO to 
provide certain services.  As such, we conclude that the musicians are not 
employees under the Act. 
 

Waterbury Symphony Orchestra, supra at p. 6. 
 

ORDER 
 
 Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the Connecticut State Labor Relations Act, it is hereby 
 
 ORDERED that the petition filed herein be and the same hereby is, 
DISMISSED. 
 

 
8 The record does not support a conclusion that the WSO rescinded the rules in order to buttress its position 
under the economic realities test in these proceedings.  Collins reissued the rules on September 20, 2012, 
well after he was aware of the Union’s organizing campaign. (Exs. 22, 32).   
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  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Kenneth B. Leech 
     Kenneth B. Leech 
     Alternate Board Member 
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DISSENT OF MEMBER LOW 
 
 I again dissent from the decision of the majority in this matter.  In addition to the 
reasons set forth in my dissent to Waterbury Symphony Orchestra, Decision No. 4095 
(2005) I cannot but note that changes in the legal environment as well as the factual 
context support a finding that these musicians are employees under the Act. 
 

 I continue to support application of the economic realities test as set forth in 
NLRB v. Hearst Publications, 322 U.S. 111 (1944), which defines the term “employee” 
as “something broader than the common-law definition. . .” currently used by our federal 
counterpart.  Nationwide Mutual Insurance Co. v. Darden, 503 U.S. 318, 324-325 
(1992) (emphasis added); see Lancaster Symphony Orchestra, 357 NLRB No. 152 
(2011). Yet the majority excludes musicians who are not dependent on a single orchestra 
for their “daily wage” in contrast to the NLRB which reasons that “[p]art-time and casual 
employees covered by the Act often work for more than one employer” and “the fact that 
the musicians can work for other orchestras [does not] weigh heavily in favor of a finding 
of independent contractor status.” Lancaster Symphony Orchestra, supra at p. 7. In 
effect, the majority affords an employer alleging independent contractor status in these 
circumstances a lesser burden* under the economic realities test than it would otherwise 
have under the common law agency test. This is astonishing given that our legislature did 
not pass a counterpart to the Taft-Hartley Act of 1947. 

 
Nor does the record support a finding that the relationship between the WSO and 

performing musicians has been static since our prior decision. In addition to determining 
how, when, and where performances occur, the WSO now dictates specific attire for 
certain series and even musicians’ facial expressions. As to the Per-Service Musician 
Requirements, I submit that the relevance of this evidence under the economic realities 
test goes to the issue of whether the WSO had the authority or preeminent bargaining 
leverage to unilaterally implement, enforce, or rescind such work rules. It obviously does 
enjoy such authority and leverage.  

 
“[T]he [S]tate Labor Relations Act is a remedial enactment and should be 

liberally construed in order to accomplish its objectives. In furtherance of that principle, 
exemptions or exclusions are to be strictly construed.” Success Village Apartments, Inc 
v. Local 376, UAW, 175 Conn. 165, 168 (1978) (citations omitted). I find that more than 
sufficient changes have occurred on which to base a conclusion that these musicians are 
employees under the Act. 

 
For these reasons, I respectfully dissent. 
 
    Patricia V. Low 

     Patricia V. Low  
     Chairman 
 
____________________________ 
 
* Under the common law agency test as applied by the NLRB, an employer must still prove the merits of 
its claimed independent contractor status under a ten factor test. Lancaster Symphony Orchestra, supra at 
p. 4. 
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CERTIFICATION 

 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th 
day of March, 2015 to the following: 
 
 
Attorney Vincent Farisello 
Carmody, Torrance, Sandak & Hennessey   RRR 
50 Leavenworth Street 
Waterbury, CT  06721 
 
Attorney Thomas W. Meiklejohn 
Livingston, Adler, Pulda, Meiklejohn & Kelly  RRR 
557 Prospect Avenue 
Hartford, CT  06105 
 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
  

 10 


	LABOR DEPARTMENT
	DECISION AND DISMISSAL OF PETITION

