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DECISION AND DISMISSAL OF COMPLAINT 
 
 On March 20, 2013, Ruel Raphael (Complainant) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that Local 318, 
Council 4 (the Union) violated the State Employee Relations Act (SERA or the Act) by 
breaching its duty of fair representation. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on December 16, 2013, May 7, 2014, and August 27, 2014.  
All parties appeared, were represented and were given full opportunity to present 
evidence, examine and cross-examine witnesses, and make argument. The parties filed 
post-hearing briefs, the last of which was received on October 20, 2014. 
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FINDINGS OF FACT 
 
1. The State is an employer pursuant to the Act. 
 
2. The Union is an employee organization pursuant to the Act and at all material 
times has been the certified bargaining representative for the Administrative Clerical 
(NP-3) bargaining unit of state employees. 
 
3. From January, 2007 to October 5, 2012 the Complainant was employed by the 
Department of Children and Families (DCF) as an Instructional Assistant assigned to the 
Walter G. Cady School (Cady) at the Connecticut Juvenile Training School in 
Middletown, Connecticut.  (Exs. 10, 15A). 
 
4. The Union and the State are parties to a collective bargaining agreement (Ex. 16)  
with effective dates of July 1, 2009 through June 30, 2012 that contains the following 
relevant provisions: 
 

ARTICLE 10 
SERVICE RATINGS 

 
 . . .  
 Section Two.  Service rating reports shall be filed on the prescribed form . . .  
 . . .  
  (4)  Annually for each permanent employee . . .  
 . . .  

A service rating shall be conducted by a management designee who is familiar 
with the employee’s work. . .  
. . . 
When an employee is rated unsatisfactory in any category, the rating supervisor  
shall state the reasons and suggestions for improvement . . .  
. . .  
Section Three.  Only disputes over “less than good” overall service ratings may 
be subject to the grievance and arbitration procedure.  . . . In any arbitration, the 
arbitrator shall not substitute his/her judgment for that of the evaluator in applying 
the relevant evaluation standards unless the evaluator can be shown to have acted 
arbitrarily or capriciously. 
. . .  

ARTICLE 15 
GRIEVANCE PROCEDURE 

 
Section One. Definition. A grievance is defined as a . . . a written complaint 
involving an alleged violation . . . of a specific provision of this Agreement. 
. . .  
Section Six . . . 
. . . 
STEP III. Director of the Office of Labor Relations . . . An unresolved 
grievance may be appealed to the Director of the Office of Labor Relations within 
seven (7) days of the date of the Step II response. 
 



 3

In addition, the following matters shall be submitted directly to Step III:  
grievances concerning dismissal, suspension or demotion pursuant to Article 16. . 
. 
Step IV.  Arbitration. . . . [A]n unresolved grievance may be submitted to 
arbitration by the Union or by the State, but not by an individual employee(s), 
except that individual employees may submit to arbitration in cases of dismissal, 
demotion, or suspension of not less than five (5) working days . . . 
 
The expenses for the arbitrator’s service and for the hearing shall be shared 
equally by the State and the Union, or in dismissal or suspension cases when the 
Union is not a party, one-half the cost shall be borne by the State and the other 
half by the party submitting to arbitration. 
. . .  

ARTICLE 16 
DISMISSAL, SUSPENSION, DEMOTION OR OTHER DISCIPLINE 

 
Section One.  No permanent employee who has satisfactorily completed the 
working test period shall be reprimanded, demoted, suspended or dismissed 
except for just cause. 
. . .  
Section Three . . .  
Grievances concerning dismissal . . . or suspension shall be submitted directly to 
Step III of the grievance procedure . . .  
. . .  

ARTICLE 31 
SICK LEAVE 

. . .  
Section Five.  Medical Certificate.  An acceptable medical certificate, on the 
prescribed form and signed by a licensed physician or other practitioner . . . will 
be required of an employee . . . to substantiate a request for sick leave for the 
following reasons . . .  
(3)  leave of any duration if absence from duty recurs frequently or habitually 
provided the employee has been notified that a certificate will be required . . .  
. . . 

 
5. Section 5-240-1a(c)(5), (9) of the Regulations of Connecticut State Agencies 
state, in relevant part: 
 

c)  “Just cause” means any conduct for which an employee may be suspended, 
demoted or dismissed and includes, but is not limited to, the following . . .  
 

5.  Two successive unsatisfactory service ratings, if filed within two years 
of each other . . .  

 
9.  Absence without leave for five or more working days . . .  

 
6. By memorandum (Ex. 15D) to Complainant dated December 28, 2010, 
Complainant’s supervisor, State Department Head Barbara Mule (Mule) stated, in 
relevant part: 
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RE: Attendance/Expectations 
 
As per the memorandum dated July 19, 2010, a completed medical certificate 
must be provided to Human Resources on or before the date you return to work. 
Since July 19, 2010, you have called out on the following [ten] dates . . .  
 
[Any] future call ins must be documented with a completed medical certificate. 
 
Please be advised that in accordance with State Regulation 5-240-3(b)(9), 
unauthorized leave status of five or more working days could led [sic] to an 
unsatisfactory service rating and/or discipline up to and including dismissal from 
state service. 
. . .  

 
7. By letter (Ex. 15E) to Complainant dated March 3, 2011, Cady principal John 
Mattera (Mattera) stated, in relevant part: 
  

This shall serve as a written reprimand as a result of your ongoing attendance 
issues . . . Previously on July 10, 2010, a formal counseling was issued to you for 
your attendance and you were placed on a medical certificate requirement.  
Since that time you have not demonstrated improvement nor have you followed 
the directives of your medical certificate status . . .  
 
You must demonstrate immediate and sustained improvement in your attendance.  
Failure to do so may subject you to further disciplinary action and/or an 
unsatisfactory service rating.  Please be advised that two successive unsatisfactory 
service ratings are cause for dismissal under Connecticut Administrative 
Regulation 5-240. 
. . .  
You have the right to appeal this action in accordance with your collective 
bargaining agreement. 
. . .  

(emphasis in original) 
 
8. On various dates between July 29, 2011 and August 3, 2011, Complainant, 
Mattera, and Union service representative Terri Paventi (Paventi) signed a written 
agreement (Ex. 11) that states in relevant part: 
 

In full and final resolution of the issues resulting in a pre-disciplinary meeting for 
Mr. Raphael, the parties agree to the following: 

 
1.   This agreement shall serve a last chance agreement in lieu of the dismissal 

of Mr. Raphael. 
 

2. Mr. Raphael’s absences on March 28, April 19, 28, 29, May 5 and 12, 
2011 were unauthorized absences. 
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3. Mr. Raphael understands he must demonstrate immediate and sustained 
improvement in his attendance. 
 

4. Mr. Raphael understands that his use of sick time shall be closely 
monitored and he agrees to remain in compliance with DCF attendance 
policies . . .   

 
5. If Mr. Raphael has any future unauthorized absence from work he shall be 

dismissed from his position. 
 

6. Mr. Raphael agrees he will not seek recourse for the actions taken by the 
Department of Children and Families in any forum available to him, 
including but not limited to the statutory or negotiated grievance process . 
. .  

 
9. On September 13, 2011 Mule signed Complainant’s annual performance 
evaluation form (Ex. 12) for the period September, 2010 to August, 2011 and gave 
Complainant an overall rating of “UNSATISFACTORY” on the basis of his work 
attendance.  Mule did not address Complainant’s attendance record in the comments 
section of the evaluation form.   
 
10. In early November, 2011,  DCF’s Information Unit became aware that an 
unusually high number of emails had issued from Complainant’s state email address1 and 
notified Mattera of its concern that the email account may have been compromised.  
Mattera notified DCF’s Division of Human Resources which commenced an 
investigation into the matter. 
 
11. On November 15, 2011 the Union steward John Hollis (Hollis) filed grievance no. 
7-5159 (Ex. 4) on Complainant’s behalf which stated, in relevant part: 
 
 Grievant is being subjected to discrimination.  Grievant was unjustly given an 
 unsatisfactory service rating. 
 . . .  
 
12. By memo (Ex. 8) to Complainant dated December 8, 2011, Principal Human 
Resources Specialist Ann Marie Ritter (Ritter) stated in relevant part: 
  
 Please be advised that an investigatory interview has been scheduled for 
 Tuesday, December 13, 2011 at 9:30 a.m. in the Human Resources Conference 
 Room.  The purpose of this investigatory interview is for you to respond to 

misuse of state equipment. 
. . .  
You have the right to union representation at this interview if you so choose. 

 
13. Ritter interviewed Complainant on December 13, 2011, February 15, 2012, and 
May 4, 2012 in the presence of Hollis. During the interviews Complainant admitted that 

                                                 
1 The former Department of Information Technology determined that Complainant’s data transfer usage 
was among the top ten state email accounts for the period examined. 
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on multiple occasions he used his state e-mail account to send music he had produced to 
radio stations and other music industry entities in order to market or sell the music using 
his personal PayPal, Amazon, and iTunes accounts2. Complainant also admitted that he 
had registered these personal accounts to his state email address.  Complainant stated that 
he sent the emails in order to provide Cady students with examples of how to market or 
sell music but refused to examine or to discuss materials Ritter produced and claimed 
were printouts of the emails at issue.  (Ex. 15L). 
 
14. On June 13, 2012, Ritter issued a lengthy report concluding that serious violations 
of state policies had occurred and recommended that the matter proceed to the next 
administrative level. (Ex. 15L). 
 
15. On June 25, 2012, Paventi withdrew Grievance No. 07-5159 after concluding that 
Mule had not improperly included absences relating to workers compensation matters in 
assessing Complainant’s attendance record. 
 
16. On August 9, 2012, DCF imposed a thirty day suspension and Mattera issued an 
overall rating of ‘UNSATISFACTORY” in Complainant’s annual performance 
evaluation for the period September, 2011 to August, 2012, stating in the comments 
section of the evaluation form: 
 

Mr. Raphael received a 30 day suspension for Neglect of Duty and violating the 
DCF and State of Connecticut Acceptable Use Policies. 
Mr. Raphael continued to struggle with his attendance this rating period. He . . . 
received a verbal counseling concerning his attendance in June, 2012; however 
had additional absences thereafter. 

 
(Ex. 14). 
 
17. On August 24, 2012, Union president Robert Augusta (Augusta) filed grievance 
no. 07-5201 contesting Complainant’s thirty day suspension.  (Ex. 15c). 
 
18. On August 31, 2012, Augusta filed grievance no. 07-5205 contesting 
Complainant’s August 9, 2012 annual performance evaluation.  (Ex. 15G). 
 
19. On September 25, 2012, DCF sent Complainant a letter (Ex. 15A) that stated, in 
relevant part: 
 
 Dear Mr. Raphael: 
 

On August 9, 2012 you were issued a[]. . . second consecutive unsatisfactory 
service rating.  In accordance with administrative regulations 5-240-1a(c)5, two 
consecutive unsatisfactory service ratings is just cause for dismissal.  You were 
given opportunity to respond to the dismissal under consideration . . . with your 
union representatives present.  At that time you . . . provided examples of other 
employees who you believed had similar discipline and were not issued an 

                                                 
2 PayPal is a business which allows transfers of money to be made through the internet. Amazon is a 
business which allows users to purchase and sell products and services through the internet. iTunes is a 
business which allows users to purchase and sell music through the internet. 
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unsatisfactory rating.  In addition . . . you provided examples of other employees 
you believe have engaged in similar or worse behavior and were not disciplined at 
that level.  You also provided names of employees who you believe are currently 
or have in the past engaged in similar or worse misuse of state systems, alleging 
that you have been selectively disciplined.  A full review of the cases and 
concerns that you brought forward has been conducted.  That review has not led 
to a conclusion that your rating should be changed to satisfactory or that dismissal 
for two consecutive unsatisfactory ratings should not be imposed.  Therefore, in 
accordance with your collective bargaining unit requirements and administrative 
regulations 5-240-5A, you are being terminated from state service effective 
October 5, 2012, close of business . . .  

 
You have the right to appeal this action in accordance with your collective 
bargaining agreement. 
. . . 

 
20. On October 1, 2012 Augusta filed grievance no. 07-5206 contesting 
Complainant’s dismissal.  (Ex. 15H). 
 
21. On November 30, 2012, Employment Security Appeals Division Referee 
Matthew E. Wynne issued a decision in case no. 3970-AA-12 sustaining Complainant’s 
appeal of a denial of unemployment compensation benefits for willful misconduct.  
Wynne reasoned that Complainant’s dismissal was “redundant . . . [because] the 
employer suspended him already for misusing the electronic messaging system and 
subsequently discharged him for the same thing . . .   The employer did not prove he 
committed another act of willful misconduct after he was suspended . . .” (Ex. 10). 
 
22. By letter dated January 4, 2013, Paventi demanded arbitration of grievance nos. 
07-5201, 07-5205, and 07-5206 in accordance with the Union’s practice of demanding 
arbitration on all grievances unresolved at Step III in order to meet the time deadline in 
the collective bargaining agreement for submission to Step IV.  (Ex. 15). 
 
23. At a regular meeting of the Union’s executive board on February 5, 2013 and in 
accordance with the Union’s practice of assessing the merits of grievances pending 
arbitration, Paventi presented the executive board with all materials in her possession 
relating to Complainant’s grievances.  After discussion, the executive board voted not to 
proceed to arbitration with Complainant’s grievances.   
 
24. By letter (Ex. 15K) to Complainant dated February 19, 2013, Augusta stated, in 
relevant part: 
 

The Executive Board of Local 318 has voted not to send your Grievance to 
Arbitration. 
 
You are invited to come to our next Executive Board Meeting . . . At this meeting, 
you may explain to the Board your reasons that you believe would merit taking 
your Grievance to Arbitration. 
. . .  
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Afterward, the Board will again take a vote on this matter and you will be notified 
of the results. 
. . . 

 
25. Complainant attended the next meeting of the Union’s executive board on March 
5, 2013 and made a presentation in support of pending grievances 07-5201, 07-5205, and 
07-5206. A member of the executive board was tardy and arrived during Complainant’s 
presentation. After Complainant’s presentation the Union executive board voted 2-1 to 
not proceed to arbitration on the grievances.  (Ex. 15J). 
 
  

CONCLUSIONS OF LAW 
 
1. It is a prohibited practice for a union or its agents to breach the duty of fair 
representation owed to bargaining unit members by engaging in conduct that is arbitrary, 
discriminatory, or in bad faith. 
 
2. The Union did not fail to process the grievances contesting Complainant’s 
evaluations, suspension, and termination in breach of its duty of fair representation. 
 

DISCUSSION 
 
 Complainant contends that the Union violated the Act3 by failing to pursue to 
arbitration grievances contesting two of his annual evaluations, a thirty day suspension, 
and ultimately his employment termination. In response, the Union relies on the standard 
applicable to duty of fair representation cases and contends that the record before us is 
more than sufficient to support a conclusion that it exercised its discretion in good faith 
and within well-established parameters. 
 
 Our standard for duty of fair representation cases is based on the United States 
Supreme Court’s reasoning in Vaca v. Sipes, 386 U.S. 171 (1967) that a union’s legal 
status as exclusive employee representative necessarily entails “a statutory obligation to 
serve the interests of all members without hostility or discrimination toward any, to 
exercise its discretion with complete good faith and honesty, and to avoid arbitrary 
conduct.”  Id, 386 U.S. at 177.  Under this standard, “a union’s actions are arbitrary only 
if . . . the union’s behavior is so far outside ‘a wide range of reasonableness’ as to be 
irrational.”  Air Line Pilots Association, International v. O’Neill, 499 U.S. 65, 67 (1991) 
(quoting Ford Motor Co., v. Huffman, 345 U.S. 330, 338 (1953)) (Internal citation 
omitted).  “This ‘wide range of reasonableness’ gives the union room to make 
discretionary decisions and choices even if those judgments are ultimately wrong.”  
                                                 
3 Conn. Gen. Stat. § 5-272(b)(4) states: 
  

Employee organizations or their agents are prohibited from: . . . (4) breaching their duty of fair 
representation pursuant to section 5-271 . . .  

 
Conn. Gen. Stat. § 5-271 states, in relevant part: 
 

(d)  When an employee organization has been designated, in accordance with the provisions of this 
chapter, as the exclusive representative of employees in an appropriate unit, it shall have a duty of 
fair representation to the members of that unit. 
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Marquez v. Screen Actors Guild, Inc., 525 U.S. 33, 45-46 (1998).  See United 
Steelworkers of America v. Rawson, 495 U.S. 362, 372-373 (1990) (“The courts have in 
general assumed that mere negligence . . . would not state a claim for breach of the duty 
of fair representation, and we endorse that view today.”) 
 
 We continue to hold that a union “has no obligation to pursue any grievance, or to 
carry it to arbitration, as long as the decision is not arbitrary, discriminatory, or in bad 
faith.” Connecticut State Employees Association (Michael Cruess), Decision No. 4674 
p. 8 (2013) (citing Vaca v. Sipes, supra)(internal quotation marks omitted); Hartford 
Public Schools (Thomas Latina), Decision No. 4666 (2013); Local 1565, Council 4, 
AFSCME (David Bishop), Decision No. 3510 (1997); see also Local 269, Council 4, 
AFSCME (Vera O’Brien), Decision No. 4485 (2010); Town of Greenwich (June 
Davila), Decision No. 4348 (2008); Teamsters, Local 677 (Ida Singer), Decision No. 
1141 (1973).  “Our case law requires us to evaluate the legality of the Union’s conduct, 
not its wisdom or quality.” University of Connecticut AAUP (Judith Heald), Decision 
No. 2714 p. 6 (1989).   In conducting such an assessment, we have long required 
evidence that a union’s conduct towards a bargaining unit member is motivated by 
hostility, bad faith, or dishonesty in order to establish that a violation of the Act has 
occurred.  Local 269, Council 4, AFSCME, AFL-CIO (Vera O’Brien), supra; School 
Administrators of Waterbury (David J. Gardino), Decision No. 4091 (2005); Anthony 
Parente and the Hamden Education Association (Vincent Virgulto), Decision No. 3974 
(2004); Local 1565, Council 4, AFSCME, AFL-CIO (David Bishop), supra. 
 
 “A union does not breach its duty of fair representation simply by taking a 
position that adversely affects a member of the bargaining unit.  Such conduct includes a 
union’s exercise of its discretion of how far to pursue a grievance, provided the decision 
is made in good faith and without discrimination.”  City of New Haven (Derrick Dixon), 
Decision No. 4206 (2007).  See also Teamster’s Union Local No. 677 (Ida Singer), 
supra at p. 6 (“. . . a bargaining representative has discretion whether to file a grievance 
and how far to pursue it provided the representative acts in good faith and without 
discrimination”). 
 
 We find no evidence in the record before us that the Union’s motives were other 
than proper.  Timely grievance processing to preserve existing rights pending 
investigation of a matter does not evidence bad faith. Hartford Public Schools (Thomas 
Latina), supra.  Withdrawal of the grievance (07-5159) contesting Complainant’s 2010-
2011 evaluation occurred after the Union confirmed the factual bases of Complainant’s 
reprimand in March for poor attendance and the last chance agreement in August. The 
Union’s unwillingness to rely on the lack of commentary in Complainant’s evaluation for 
2010-2011 as grounds for grievance 07-5159 was rational given the multiple notices 
Complainant had previously been afforded with respect to his attendance problems. To 
do otherwise would elevate form over substance and possibly run afoul of paragraph six 
(“will not seek recourse . . . including . . .  to the . . .  grievance process . . .) of the last 
chance agreement. 
 
  Nor do we find improper motive underlying the Union’s decision not to challenge 
Complainant’s thirty day suspension for misuse of the state’s computer system.  
Complainant does not dispute that he linked his state email address to his commercial 
Amazon, PayPal and iTunes accounts or that the emails at  issue solicited personal 
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business in violation of the state’s equipment and information technology policies. While 
Complainant contends that other employees were not sanctioned for computer 
misconduct, there is nothing in the record to either establish this disparate treatment or to 
show that the Union pursued grievances on behalf of similarly situated employees. 
 
 Lastly, we find no breach of the Union’s statutory duty in declining to challenge 
Complainant’s termination. There is nothing in the record before us to show that the “just 
cause” standard for imposition of discipline under Article 16 of the collective bargaining 
agreement modified or superseded Section 5-240-1a(c)(5) of the state’s regulations 
pursuant to Conn. Gen. Stat. § 5-278(e). See State of Connecticut, Decision No. 4606 pp. 
12-13 (2012). In short, the Union made a good faith determination that the grievance 
contesting Complainant’s termination was without merit notwithstanding the absence of 
“wilful misconduct” necessary to a denial of unemployment compensation benefits 
pursuant to Conn. Gen. Stat. § 31-236(a)(2)(B)4. Complainant does not claim that a 
lengthy suspension is an improper basis for an unsatisfactory annual evaluation, nor does 
he contend that Section 5-240-1a(c)(5) of the state’s regulations is fundamentally flawed 
or unenforceable. Absent evidence of bad faith,5 the Union had the discretion to conclude 
that grievance nos. 07-5205 and 07-5206 were without merit and should not be arbitrated. 
 
 Given the foregoing, it is clear that the Union acted towards the Complainant at 
all times in this matter in good faith, and without hostility, arbitrariness or discrimination.  
As such, we conclude that there is no violation of the Act and we dismiss the complaint. 
 

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations by the State Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 

                                                 
4 Conn. Gen. Stat. § 31-236(a)(2)(B) and  (16) state, in relevant part: 
 

(a) An individual shall be ineligible for benefits . . .(2) . . . (B) if, in the opinion of the 
administrator . . . the individual has been discharged or suspended for  . . .  wilful misconduct in 
the course of the individual's employment . . .(16) For purposes of subparagraph (B) of 
subdivision (2) of this subsection, "wilful misconduct" means deliberate misconduct in wilful 
disregard of the employer's interest, or a single knowing violation of a reasonable and uniformly 
enforced rule or policy of the employer . . .  

 
5 Complainant finds bad faith in the negative vote of an executive board member who arrived late during 
Complainant’s presentation on March 5, 2013.  We do not.  The board members had already voted not to 
pursue the grievances at the previous monthly meeting and had the vote at issue not been counted, there 
would have been a tie vote and the matter would have been decided by the Union president (Augusta) who 
resolves deadlocks in such circumstances. 
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     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Barbara J. Collins 
     Barbara J. Collins 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th     
day of December, 2014 to the following: 
 
Ruel Raphael 
98 Englewood Avenue    RRR 
Bloomfield, CT  06002 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates     RRR 
17 North Main Street 
West Hartford, CT  06107 
 
 
  ______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
 
 

 
 
 

  
 

 
 


