
STATE OF CONNECTICUT 
LABOR DEPARTMENT 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
 
IN THE MATTER OF  
 
STAMFORD CAREER FIREFIGHTERS  
ASSOCIATION AND LONG RIDGE FIRE 
COMPANY, INC. 
        DECISION NO.  4758 
   -AND- 
        SEPTEMBER 16, 2014 
DONALD E. BERG 
 
Case No. MPP-29,682 
 
A P P E A R A N C E S: 
 
Attorney Robert B. Mitchell 
for the Fire Company 
 
Attorney Rosemarie Barretta 
for the Fire Company 
 
Attorney Morris J. Busca 
for the Union 
 
Attorney Angelo D. Tartaro 
for Donald E. Berg 
 
 

DECISION AND ORDER    
 
 On February 22, 2012, Donald E. Berg, (the Complainant) filed a complaint, 
amended on October 9, 2012, with the Connecticut State Board of Labor Relations (the 
Labor Board) alleging that the Long Ridge Fire Company, Inc. (the Fire Company) 
violated the Municipal Employee Relations Act (MERA or the Act) by breaching the 
applicable collective bargaining agreement and that the Stamford Career Firefighters 
Association (the Union) had violated the Act by breaching its duty of fair representation. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on February 4, 2013, February 13, 2013, April 8, 2013, April 
18, 2013, and May 16, 2013.  All parties appeared, were represented by counsel and were 
given full opportunity to present evidence, examine and cross-examine witnesses, and 
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make argument.  The parties submitted post-hearing briefs on July 15, 2013, and reply 
briefs on July 29, 2013.  Based on the entire record before us, we make the following 
findings of fact and conclusions of law and we issue the following order. 
 

FINDINGS OF FACT 
 
1. The Fire Company is an employer pursuant to the Act. 
 
2. The Union is an employee organization pursuant to the Act and at all material 
times has been the recognized bargaining representative for paid professional firefighters 
of the Fire Company, a bargaining unit consisting of approximately ten members. 
 
3. At all relevant times the Fire Company’s constitution contained the following 
provisions: 
 
 ARTICLE V 
 OFFICERS AND TRUSTEES 
 
 Section 1. Line Officers of the Company are Chief, Assistant Chief, Captain . . . 
 Administrative Officers of the Company are President, Vice-President . . . & 
 Three (3) Trustees . . .  
 . . .  
 Section 6. It shall be the duty of the Chief to take command of all the fire fighting 
 and emergency services of the Company. He shall be in charge of all personnel 
 under his command. . . He shall submit to the Executive Board recommendations 
 concerning . . . regulations and procedures having to do with . . . duties of paid 
 personnel . . . 
 . . .  
 Section 12. It shall be the duty of the Trustees to supervise the performance of the 
 line officers, administrative officers, salaried employees and the general 
 membership. . .  
 
 Section 13.  . . . Trustees shall elect a Chairman. . .   
 . . .  
 
 ARTICLE VII 
 PAID MEN 
 
 Section 1. Full time employees shall be employed under, and subject to, a 
 contract negotiated by the Long Ridge Paid Drivers Association,1 and the 
 officers and Trustees of the Company. . . Members of the Association must fulfill 
 the obligations of the contract under the direction of the Chief, Line Officers and 
 the President. 
 . . .   
 
                                                 
1    The Union was formerly known as the Long Ridge Paid Drivers Association. 
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4. At all relevant times the Fire Company and the Union were parties to a valid 
collective bargaining agreement (Ex. 19) effective July 1, 2001 through June 30, 2004 
and thereafter by operation of law that contained the following provisions: 
 

WITNESSETH 
. . .   
The Company and the Union/Association agree, that benefits granted City [of 
Stamford] firefighters under a new contract, which for any reason whatsoever has 
not been ratified and/or is not available prior to the settlement of the contract 
between the Company and the Union/Association, shall be granted to Company 
employees retroactively and be paid within a reasonable period following 
conclusion of an agreement . . .  

 . . . 
ARTICLE I 

RECOGNITION 
 . . . 

 In the event that the Chief is also a paid employee of the Company, said 
employee’s supervisory authority shall be limited to the direction of manpower at 
the scenes of fires or other emergencies.  The responsibility for executing the 
terms and conditions of the collective bargaining agreement shall be automatically 
delegated to the highest ranking line officer not employed by the Company.  No 
paid employee shall have any administrative authority over any other paid 
employee for the duration of this agreement, unless changed by mutual consent 
between the Association and the Company. 
 
. . . 

ARTICLE V 
DISCIPLINARY ACTION 

 
1.  No permanent employee shall be removed, dismissed, discharged, suspended, 
fined, reduced in rank or disciplined in any manner except for just cause. 
 
2.  If any employee is disciplined and in the judgment of such employee this 
action is taken by an Officer of the Company with just cause, he may . . . appeal 
in writing to the Board of Trustees, or their designee. . . . the Association may, . . . 
submit such dispute for arbitration. . . . 
. . .  

 
ARTICLE VI 

GRIEVANCE PROCEDURE 
 
1.  If any dispute shall arise between the Association and the Company in 
connection with the construction, interpretation, validity or performance of this 
agreement, the party seeking adjustment of such dispute shall submit a written 
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statement thereof . . . no agreement can be reached that is acceptable to both sides, 
either party may petition for mediation or arbitration. . .  

 . . .  
 
5. Complainant was hired by the Fire Company as a paid firefighter in 1981 and was 
a member of the bargaining unit until September 24, 2008, when his employment as a 
Fire Company Lieutenant was terminated. 
 
6. The Fire Company is operated by a board of directors/trustees and is staffed by 
paid and volunteer members. 
 
7. On December 12, 2003 Complainant, then Union vice president, filed a prohibited 
practice complaint (MPP-24,401) alleging that the Fire Company had repudiated the 
collective bargaining agreement by failing to pay retroactive wage increases.  The 
complaint was a matter of controversy as some members of the bargaining unit feared 
that payment of the amounts due at that time would cause layoffs.   
 
8. On January 14, 2004, Peter Rustici (Rustici) resigned in writing from his position 
as Union president, citing “current circumstances” and “the course of action some of our 
members are engaged in” as the reasons for his action.  (Exs. 12, 13). 
 
9. On June 3, 2004, Complainant withdrew the Union’s complaint in Case No. MPP-
24,401 on the basis of a vote taken by members of the bargaining unit.  Immediately after 
withdrawing the complaint, Complainant resigned his position as Union vice president, 
which resignation Complaint rescinded in writing on September 3, 2004. (Ex. 14). 
 
10. For approximately one month after August 20, 2004, Rustici was absent from 
work due to a recent cancer diagnosis.   
 
11. On January 17, 2006 Complainant filed a complaint against the Fire Company 
with the Department of Labor’s Division of Occupational Safety and Health (OSHA) 
alleging violation of several employment safety standards including failure to afford 
employees certain mandatory training, failure to update medical evaluations, and failure 
to have respirators fit tested.  On February 9, 2007 OSHA issued citations finding certain 
violations and imposing monetary penalties.  (Ex. 17). 
 
12. During a Fire Company meeting on March 7, 2007, Complainant stated words to 
the effect that he filed the complaint with OSHA because he wanted to be truthful unlike 
Rustici.  Rustici, who was present at the meeting, had recently returned to work from an 
extended absence due to an injury and was upset by Complainant’s statement. 
 
13. On March 14, 2007 Rustici stated to Fire Company firefighter Kevin Re words to 
the effect that if Rustici ever received bad news from his doctor he would pay 
Complainant a visit.  Re understood the comment to be threat to kill Complainant and Re 
informed Complainant of Rustici’s statement. 
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14. On March 29, 2007 Complainant filed an application in Danbury Superior Court 
for an ex parte restraining order against Rustici contending that the two men cohabitated 
at the fire station and that Rustici had threatened to kill him.  The court issued an ex parte 
restraining order and scheduled a hearing. After a hearing on April 9, 2007 the court 
denied Complainant’s application for failure to meet statutory requirements applicable to 
such matters.  (Ex. 20). 
 
15. In July, 2007, Complainant spoke with Fire Company board of trustees Chairman 
Stuart Teitelbaum (Teitelbaum) and requested a change in shift assignment on the basis 
that Rustici had threatened to kill Complainant and that Rustici’s recent return to work 
presented a dangerous situation.  On August 29, 2007, Complainant sent the Board of 
Trustees a letter (Ex. 18) stating, “[t]he sole purpose is to have it on record that I 
requested a change in shift assignments that the Company refused to act upon should any 
continued threats both verbal and physical occur.” 
 
16. On December 9, 2007 Complainant declined to respond to a dispatch call 
concerning an odor of natural gas at a residence on the basis that then Union president 
James J. Chevalier (Chevalier) was handling the call.  On or before December 11, 2007 
Chevalier wrote a report concerning the incident stating, in relevant part, “I believe this 
unacceptable and . . . [Complainant] . . . should be held accountable . . .” (Ex. 23). 
 
17. On December 21, 2007, Complainant met with the Fire Company’s board of 
trustees concerning the incident and discussed his concerns regarding co-workers.  The 
meeting was tape recorded with Complainant’s knowledge.  (Ex. 26). 
 
18. By letter (Ex. 24) to Complainant dated January 10, 2008, the Fire Company’s 
executive board stated, in relevant part: 
 

The Long Ridge Fire Company Executive Board is requiring your attendance at a 
meeting to provide them with a detailed account of your actions pertaining to a 
dispatched Long Ridge Fire Co. call on the evening of December 9, 2007 . . .  

 
19. By letter (Ex. 26) dated January 9, 2008 to the Fire Company’s board of trustees 
and copied to City of Stamford Director of Public Safety William Callion (Callion), 
Complainant stated in relevant part: 
 

First and foremost let me thank you for taking the time to meet with me on Friday 
December 21, 2007.  Although I thought that the meeting was productive it turned 
out to be the latter.  I did not realize that the Trustees intended to use the private 
dialog of the meeting as a means of spreading rumors and false statements. . . .  
 
This brings me to the next issue which I believe is a direct result of the Trustees 
failure to keep the contents of the meeting private. . . . Your failure to punish, 
suspend or terminate Mr. Rustici as a result of his continued threats has once 
again resulted in Mr. Rustici continuing with his child like and dangerous antics.  
I advised Trustee Teitelbaum that on the Morning of Sunday January 6, 2008 I 
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noted that My [sic] Bunker pants and boots were wet and that the boots had been 
filled with an unknown liquid . . .  
 
Since I alone relieve Mr. Rustici at the Fire Station, and he works alone at station 
2, I must assume that he is solely responsible for having filled by fire boots with 
an unknown liquid.  A sample of the liquid is being sent to a lab to be tested for 
urine. . .  
 
At Monday night’s January 2008 Company meeting, Trustee Silbisher read the 
commencement of a “zero” tolerance policy of violence and harassment in the 
workplace. . . . Since this is the second and most recent incident with Mr. Rustici, 
and based on Monday nights reading of the implementation of the zero tolerance 
policy, I assume Mr. Rustici will be terminated as a result of his dangerous and 
often violent behavior.  . . . Mr. Rustici’s termination as a Long Ridge Fire 
Company employee will greatly benefit the Department and the North Stamford 
community. . . . 

 
20. By letter (Ex. 27) to Complainant dated January 18, 2008 Callion stated, in 
relevant part: 
 

In regard to your letter of January 9, 2008, regarding your concerns with Long 
Ridge Fire, including the potential for workplace violence, I would offer the 
following suggestions: 
 

 Please contact [Fire Company] Chief Robert Bennet to ensure he is 
aware of your concerns 

 In the event you ever feel threatened, please immediately call the 
police using 9-1-1 

 
21. By letter (Ex. 28) to Callion dated January 26, 2008, Complainant stated, in 
relevant part: 
 

Thank you for your letter responding to the incident that occurred regarding 
tampering with my protective fire gear.  I in fact did advise the Trustee’s [sic] and 
Chief Bennett who merely disregarded it. . . . Your advice to contact the Police 
Department should I feel threatened has also been weighed. . . . 
 
After we spoke on January 24, 2008 I mentioned the most recent incident that had 
occurred.  During our phone conversation I advised you of the situation that 
occurred on Monday January 21, 2008, where Long Ridge’s station 2 Tanker 78 
did not respond to a mutual aid structure fire in Pound Ridge New York . . . 
Although these types of childish pranks were common antics of Peter Rustici, I 
was stunned that Chief Bennett, Driver Chevalier, Vice President Boudreau and 
Trustee Teitelbaum would stoop so low as to endanger the general public.  One 
can only wonder that other members of the department were aware of this blatant 
violation and just how far the cover-up has spread  . . . 
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. . . I am officially asking for your assistance in bringing this matter to the 
attention of the City of Stamford Corporation Council, the Fire commission the 
Personnel Department as well as the Stamford Police Department . . .  

 
22. By letter (Ex. 29) dated February 15, 2008 to George Wentworth of the 
Department of Labor’s Office of Program Policy, Complainant stated, in relevant part: 
 

I recently spoke with Ann Eisenman regarding the filing of retaliation claim 
31.379 against my employer for my having contacted OSHA.  I was initially 
advised that any act of retaliation by my employer would be dealt with harshly, 
including arrest. 
. . .  
Previous phone calls to your office regarding these issues did not qualify as 
harassment.  How much harassment do I have to endure before I loose [sic] my 
job or someone does bodily harm to me? . . .  
 
Employees have now taken to tampering with my protective fire gear as well as 
the fire apparatus . . . Management and some employees are repeatedly trying to 
have me fired for the slightest infractions . . .  
 
I sincerely hope that CT OSHA will take this complaint seriously and not simply 
brush it under the table as they have in the past . . .  

 
23. By letter (Ex. 30) to Complaint dated February 18, 2008, Teitelbaum stated, in 
relevant part: 
 

After reviewing all of the evidence that we presently have, including your 
explanation about your failure to respond to a call on December 9, 2007 at . . . 
Mill Road, the Fire Company is considering imposing discipline upon you.  That 
discipline would include demotion to the rank of Fire Fighter for two years and 
putting you on probation for the same period.  Any failure to perform up to 
Company standards during that time would result in your termination from the 
Company’s employment. 
 
Before making a final determination, however, the Company wants to afford you 
an opportunity to be fully heard on the subject.  To that end, we are inviting you 
to ask for a formal hearing . . .  

 
24. By letter to Teitelbaum (Ex. 31) dated February 21, 2008, Complainant stated, in 
relevant part:  “Please be advised I welcome the opportunity to be heard again at a formal 
hearing . . .” 
 
25. By letter (Ex. 32) dated February 26, 2008 to Attorney Stephen C. Lattanzio of 
the Department of Labor’s Office of Program Policy, Complainant stated, in relevant 
part: 
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Thank you for your timely response to my letter to Mr. Wentworth.  As I 
understand you are now requesting a detailed statement of fact with regards to the 
retaliation claim for the purpose of investigating this complaint. 
. . . 
Consequently I sent a detailed report of the two (2) incidents to the City of 
Stamford’s Director of Public Safety.  The retaliation of that letter resulted in 
drummed up charge for not responding to a minor incident on the evening of 
December 9, 2007 . . .  

 
26. On March 20, 2008 the Fire Company’s Board of Trustees conducted a 
predisciplinary hearing concerning the Mill Road incident of December 9, 2007 and 
Complainant was present and accompanied by Union steward Wayne Costanzo. 
 
27. By letter (Ex. 52) to Complainant, Teitelbaum and Captain Roman Balzar2 
(Balzar) stated in relevant part: 
 
 After reviewing all of the evidence, including your own explanations, about your 

unilateral failure to respond to a call on December 9, 2007 at 344 Mill Road, The 
[sic] Long Ridge Fire Company believes that good cause exists to impose 
discipline upon you. Failing to respond to a call is a serious matter that could have 
put both civilian and fire personnel lives in danger. 
 
You will be demoted to the rank of Fire Fighter for two years and you will be put 
on probation for the same period.  Any failure to perform up to Company 
standards during that time will result in the imposition of additional disciplinary 
measures up to and including possible discharge from your employment with the 
Long Ridge Fire Company.  If you perform appropriately during your 
probationary period, you will be restored to a Lieutenant’s rank and pay at the end 
of the two year period, with appropriate seniority adjustment. 
 
The Company has additionally decided to revisit your status in one year and may, 
in its sole and absolute discretion, rescind the second year’s probation and/or 
restore you to a Lieutenant’s rank at that time . . .  
 

(emphasis in original). 
 
28. By letter to the Fire Company’s board of trustees dated March 27, 2008, 
Complainant appealed the discipline resulting from the March 20, 2008 hearing and by 
letter dated April 11, 2008 the Fire Company denied the appeal.  (Ex. 36). 
 
29. Complainant did not file a grievance contesting the discipline resulting from the 
March 20, 2008 hearing, nor did the Union submit the matter to arbitration. 
 

                                                 
2 Captain Balzar was the highest ranking volunteer member of the Fire Company and as such, was 
Complainant’s administrative supervisor pursuant to Art. 1 of the collective bargaining agreement. 
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30. On May 4, 2008, dispatch reported a stroke victim at a residence on Boulder 
Brook Road.  Fire Company firefighter John Carlo (Carlo) arrived at the same time as a 
Stamford Emergency Medical Services (EMS) supervisor and treated the victim who was 
in cardiac arrest.  Complainant unsuccessfully attempted to contact Carlo several times 
by radio and eventually was informed by the dispatcher that Carlo was treating a cardiac 
arrest victim and that Complainant should enter the residence and assist.  Upon arriving 
at the scene Teitelbaum observed Complainant sitting in his parked vehicle outside the 
victim’s residence.  Teitelbaum transported the victim, who did not survive the incident, 
to the hospital by ambulance. 
 
31. On May 20, 2008, Complainant filed a prohibited practice complaint (MUPP-
27,286) with the Labor Board alleging that the Union had failed to represent him with 
respect to the discipline imposed on March 20, 2008. 
 
32. Having previously obtained Fire Chief Bennett’s permission, on May 29, 2008, 
Complainant drove a Fire Company vehicle to Middletown to obtain a face mask and to 
have a FIT test3.  At the outset of the trip Complainant announced on the radio that he 
was leaving the district and, incorrectly, that there was only one driver in the Fire 
Company’s district.  On the return trip, Complainant stopped at a restaurant for food 
without permission. 
 
33. During a regular Fire Company meeting on June 2, 2008, Chief Bennett 
questioned Complainant’s conduct on May 29, 2008 and said that, if it ever happened 
again, the Complainant would not be working there any longer. Complainant responded 
by accusing Bennett of harassment in violation of the Fire Company’s workplace 
violence policy.  Complainant eventually called police to the meeting who, upon arrival, 
determined that there was no evidence of illegal activity.  Bennett informed Balzar that 
he believed Complainant to be unstable and unfit to work and Balzar suspended4 
Complainant and the police escorted Complainant from Fire Company premises. 
 
34. By letter to Teitelbaum dated June 4, 2008, Complainant’s attorney, Beverly 
Rogers (Rogers), gave notice that she represented Complainant and demanded that 
Complainant be reinstated immediately. (Ex. 44-2). 
 
35. By letter (Ex. 44-1) dated June 23, 2008 to Rogers, Fire Company Attorney 
Robert Mitchell (Mitchell) stated in relevant part: 
 

This note is to confirm that the Long Ridge Company has set up an appointment 
for Mr. Berg to undergo a psychiatric fitness evaluation . . . on Monday, June 26, 
2008. …  
 

 If you have any questions or comments, please do not hesitate to call . . . 

                                                 
3 A FIT test determines whether a face mask maintains a proper seal with the firefighter’s face.  Bennett 
ordered the Complainant to return directly from having his breathing apparatus FIT tested.  
 
4 Complainant was suspended with pay from June 2, 2008 until his termination on September 23, 2008. 
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36. By letter (Ex. 44-2) dated June 26, 2008 to Mitchell, Rogers stated, in relevant 
part: 
 
 This acknowledges my receipt of your June 23, 2008 letter . . . 
 

Upon your receipt of this letter, please advise what authority the “Lone Ridge Fire 
Company” is relying upon in requesting the Mr. Berg undergo a “psychiatric 
fitness evaluation.” 
. . . 
At this time, Mr. Berg has not been charged with any infractions of the Long 
Ridge Fire Company, nor has Mr. Berg been charged with any crime. . . . 
 
To date, Mr. Berg has never been advised what constitutes the “just cause” for 
which the fire company first suspended him and then placed him on this “leave of 
absence with pay” . . .  
 
Please advise what “misconduct” Mr. Berg is being charged with. 
 
Until these issues are clarified to my satisfaction, I will not produce Mr. Berg for 
any “psychiatric fitness evaluation.” . . . 

 
37. By letter (Ex. 44-7) to Rogers dated August 8, 2008, Mitchell stated, in relevant 
part: 
 

To put it plainly, Mr. Berg need not agree to a psychiatric evaluation at all if he 
does not want to.  The Company’s offer of a mental health evaluation is just that, 
an offer, not an order, to see if there is some underlying reason for his 
objectionable actions over the last year. . . .  
 
If he does not accept the offer of a Company provided evaluation by 5:00 p.m. 
tomorrow (August 15th), you should consider the offer to provide Mr. Berg with a 
mental health evaluation withdrawn and the Company will move ahead with its 
consideration of his actions.  His status will be changed . . . and a Loudermill 
hearing will be scheduled. Cleveland Board of Education v. Loudermill, 470 U.S. 
532 (1984) . . .  
 
Subject to the possibility of his Union filing an objection, the Company 
anticipates that you would represent Mr. Berg at the hearing. . . . 

 
38. By letter (Ex. 43) to Complainant dated August 22, 2008, Teitelbaum stated, in 
relevant part: 
 
 Please take this letter as formal notice that the Long Ridge Fire Company, Inc. 

will hold a hearing on your possible discharge from employment for just cause . . 
on . . . September 17, 2008 . . . 
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You were put on probation effective March 26, 2008 as a result of your failure  
to answer a December 9, 2007 fire call.  Since that time, the Company has 
continued to observe unprofessional, erratic and, in some cases, potentially 
dangerous behavior on your part that reinforces the members’ feeling that your 
service as a Firefighter would present a danger to them and to the public at large. 
 
Your actions on May 4, 2008, when answering a medical emergency call at . . .  
Boulder Brook Road, demonstrated your failure to appropriately respond to the 
public’s needs. . . .  
 
On or about May 29, 2008, when sent out for a fit test of your Scott Respirator, 
you misrepresented . . . to any . . . emergency personnel monitoring the 
emergency frequency the state of the Long Ridge Fire Company’s readiness to 
respond to emergencies in its service area while you were to be gone.  Also on 
that date, when returning from the fit test you diverted Engine No. 74 to a pizza 
restaurant outside of your district. 
 
Finally, your actions at a meeting of the whole Company on June 2, 2008, when 
asked about the incidents of May 29, 2008 discussed above, gave the Company 
further cause to question your suitability to fill your firefighter functions.  In that 
instance you responded to a simple, orderly and proper question from a superior 
officer about your conduct at the time of your fit test with an outrageous and 
ranting diatribe, that resulted in a 911 call for police assistance. 
. . .  
You will be represented by the Long Ridge Driver’s Association (“Association”), 
your collective bargaining representative, at the hearing but may also utilize the 
services of outside independent counsel absent Association objection. 

 
39. By letter (Ex. 43(2)) to Rogers dated August 29, 2008, Mitchell stated, in relevant 
part: 
 

Enclosed please find documentation concerning Mr. Berg’s actions that were 
noted in the letter dated August 22, 2008 from the Long Ridge Fire Company, 
Inc.’s Board of Trustees to Mr. Berg.  As mentioned in that letter, I am providing 
these documents in order to help you adequately prepare to present Mr. Berg’s 
position at the September 17, 2008 hearing.   
. . .  

The letter was accompanied by fifteen exhibits consisting of forty-two pages. 
 
40. By letter (Ex. 53) to Complainant dated September 9, 2008, the Union’s executive 
board stated, in relevant part: 
 

The Long Ridge Paid Drivers Association would appreciate your indicating to us 
your desire for continued representation.  We are aware that you are represented 
by private counsel and would like some further direction as to your intentions. 
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41. By letter dated September 26, 2008, Labor Board Agent Katherine C. Foley  
notified Rogers that she was recommending dismissal of Labor Board Case No. MUPP- 
27,286. By letter dated October 9, 2008, Rogers notified Agent Foley that Complainant  
objected to the recommended dismissal. 
 
42. By letter (Ex. 54) to the Union’s executive board dated September 27, 2008, 
Rogers stated, in relevant part: 
  
 This responds to your September 9, 2008 letter inquiring whether or not Mr. Berg  
            would like the Long Ridge Paid Drivers Association to “continue” to represent    
            him. 
 

To date, the Long Ridge Paid Driver’s Association has made not even the 
slightest attempt to “represent” Mr. Berg. 
 
Therefore, based on the Long Ridge Paid Drivers Association past repeated 
breaches of its duty to provide fair representation to Mr. Berg, Mr. Berg has opted 
to be represented by counsel. 

 
43. On September 17, 2008 a hearing was conducted before Bennett, Teitelbaum, Fire 
Company Trustee Jared Silbersher, Balzar, and Fire Company Assistant Chief, Ralph 
Nau.  Also present were Union vice president Rustici, Union president Chevalier and 
Union steward Wayne Costanzo (Costanzo).  At the outset of the hearing Rogers 
acknowledged that she would be presenting Complainant’s case and that Complainant 
excused the Union from its obligation of further representation.  The Union members 
remained. Complainant was allowed to introduce evidence, examine and cross-examine 
witnesses, and make argument.  The hearing was recorded by a court stenographer. 
Bennett was the Fire Company’s sole witness.  During his testimony, Bennett opined that 
the Complainant should be dismissed. (Ex. 42).  
 
44. By letter (Ex. 45) to Complainant dated September 23, 2008, Teitelbaum stated, 
in relevant part: 
 

I write on behalf of the Long Ridge Fire Company Board of Trustees and 
supervisory officers to notify you of our decision to terminate your employment 
as a paid member of the LRPC effective . . . Wednesday, September 24, 2008 . . . 
 
. . . Events during the last several months have led the Trustees, your supervisory 
officers and many of your fellow fire-fighters to question your suitability to 
continue as a paid LRPC firefighter.  Over the last several weeks we have 
investigated and considered issues outlined in my August 22, 2008 note to you.  
We held the hearing last Wednesday so that you could hear the results of our 
investigation, question Chief Bennet through your own legal counsel about those 
results and provide us with any evidence or explanation about those incidents that 
you thought proper. . . . Your remarks, along with the other information available 
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to us confirmed that you could no longer safely serve the needs and interests of 
either the public or your fellow firefighters. . . .  
 
. . . As was stated by Chief Bennett in response to your attorney’s examination, 
LRFC has responsibilities to the public and to our own personnel that make it 
impossible to continue your employment. . . . 

 
45. By letter to Teitelbaum dated October 1, 2008, Complainant appealed the 
termination of his employment and by letter dated October 13, 2008, Teitelbaum notified 
Complainant that his appeal was denied.  (Exs. 46, 47). 
 
46. By letter (Ex. 37) to Complainant dated October 6, 2008, the Union’s executive 
board stated:   
 

We have received your letter of appeal dated October 1, 2008, in regard to the 
letter you received dated September 23, 2008 though not attached.  We believe 
this letter was informing you that as of September 24, 2008, your employment as 
a paid firefighter has been terminated.  The LRPDA assumes you will keep us 
informed with information regarding this matter. 

 
47. By letter (Ex. 38) to Union president Chevalier dated October 13, 2008, Rogers 
stated, in relevant part: 
 

[T]his letter serves to advise that Mr. Berg wants the LRPDA to submit the issue 
of his termination for arbitration to the American Arbitration Association . . . 

 
48. By email (Ex. 39) to Rogers dated October 28, 2008, Chevalier stated in relevant 

part: 
 
 This email acknowledges that the LRPDA has received your letter advising us 

that Mr. Berg wants the LRPDA to submit the issue of his termination for 
arbitration to the American Arbitration Association.  I can assure you this matter 
is under consideration by the LRPDA and our Attorney. 

 
49. On November 5, 2008, a special meeting was held to determine whether the 
Union would take to arbitration the Complainant’s appeal challenging his termination.  
Present were Rustici, Chevalier, Costanza, Bennett, Tony Olive (Olive) and Jon Carlo. 
During the meeting, a motion not to arbitrate was made, voted on and approved. 
Although present, Bennett and Carlo abstained from the voting.   
 
50.  By email (Ex. 41) to Complainant dated November 6, 2008, Rustici stated,  
in relevant part: 
 
 A special meeting of the Long Ridge Paid Drivers Association (LRPDA) was held 

on November 5, 2008 to address your request to have your termination submitted 
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for arbitration. . . . The group was caucused and a motion was made, seconded 
and voted on. 

 
 Regretfully, with all of the information available to us, your request has been 

denied.  We would also like to inform you that you are free to pursue this matter 
as you wish and the action that we have taken does not preclude you from doing 
so. 

      Respectfully submitted, 
                        LRPDA Grievance Committee 
 
51. On December 2, 2008, Rogers withdrew Complainant’s objections to Agent  
Foley’s September 24, 2008 report recommending dismissal of Labor Board Case No. 
MUPP-27,786 and on December 3, 2008, Agent Foley sent Rogers a letter stating that the 
case had been closed. 
 
52. On or about December 21, 2008, Complainant filed a civil lawsuit in Superior  
Court naming the Fire Company, Chief Bennett, and the City of Stamford as the sole 
defendants and contending that Complainant was terminated without cause in violation of 
the collective bargaining agreement.  (Exs. 4, 10). 
 
53. On or about December 21, 2011, the Superior Court dismissed Complainant’s  
civil lawsuit for failure to exhaust administrative remedies.  (Ex. 4, 10). 
 
  

CONCLUSIONS OF LAW 
 
1. It is a prohibited practice within the meaning of § 7-470(b)(3) of the Act for a 
union or its agents to breach the duty of fair representation owed to all its members 
pursuant to 7-468(d) of the Act by engaging in conduct that is arbitrary, discriminatory, 
or in bad faith. 
  
2. The Union breached its duty of fair representation to the Complainant by 
declining to submit to arbitration a grievance challenging his termination.  
 
3. The Fire Company breached Article V, Section 1 of its collective bargaining 
agreement with the Union by terminating the Complainant’s employment without just 
cause.  

 
 

DISCUSSION 
 

The Complainant contends that the Fire Company terminated his employment 
without just cause and a proper opportunity to be heard and that the Union breached its 
duty of fair representation by declining to submit to arbitration the Complainant’s 
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grievance challenging his termination.5  The Fire Company responds that just cause 
existed to terminate the Complainant’s employment.  In addition, the Fire Company 
argues that under Piteau v. Board of Education of the City of Hartford, 300 Conn. 667 
(2011), this Board is without power to impose a penalty on the Fire Company absent a 
finding that the Fire Company has, by itself or by way of collusion with the Union, 
committed an unfair labor practice.  Lastly, the Union denies that it breached its duty of 
fair representation.   
 

Turning first to the Fire Company’s jurisdictional defense, we disagree with its 
interpretation of Piteau.   The Complainant essentially alleges that but for the Union’s 
breach of its duty of fair representation (DFR), the collective bargaining agreement 
would have been enforced and the Complainant reinstated to his former position.  
Accordingly, this is a “hybrid” breach of contract/DFR action recognized in Vaca v. 
Sipes, 386 U.S. 171 (1967) and discussed in Piteau.  
 

Thus, “[s]uch [an action], as a formal matter, comprises two causes of action. The 
[action] against the employer rests on . . . a breach of the collective bargaining 
agreement. The [action] against the union is one for breach of the union’s duty of 
fair representation. . . . Yet the two claims are inextricably interdependent. To 
prevail against either the company or the [u]nion . . . [employees] must [show] not 
only . . . that their discharge was contrary to the [agreement] but must also carry 
the burden of demonstrating breach of [the] duty [of fair representation] by the 
[u]nion . . .  

 
Piteau v. Hartford BOE, supra, 300 Conn. at 676 n. 12 (quoting DelCostello v. 
Teamsters, 462 U.S. 151, 164-65 (1983)). Piteau v. Hartford BOE, supra, expressly held 
that the Labor Board may address simple breach of contract claims which are part of a 
hybrid case: 
  

[We] are aware of . . . [no authority stating] . . . that the board of labor relations 
may not exercise jurisdiction over a breach of contract claim when it is 
interdependent with a claim over which the board of labor relations does have 
jurisdiction. Indeed, we can perceive of no persuasive reason… why the board of 
labor relations would or should decline to exercise jurisdiction when the two 
claims are so inextricably linked that the plaintiff can prevail on one only by 
prevailing on the other.  

 
Id. at p. 689.  Accordingly, we exercise that jurisdiction here.  
 
 Where such a hybrid claim is made this Board must, of course, look at the 
contract to see whether the employer's conduct breached its terms.  In this case, the 
contract provision that governs the Complainant’s discharge is Article V, Section 1, 
which provides that “[n]o permanent employee shall be … discharged … except for just 
cause.” Although not defined in the collective bargaining agreement, our Supreme Court 

                                                 
5 An additional claim of failure to pay wages set forth in Complainant’s amended complaint was withdrawn 
at the hearing on May 16, 2013.  
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has stated that “‘[j]ust cause’ substantially limits employer discretion to terminate, by 
requiring the employer, in all instances, to proffer a proper reason for dismissal, by 
forbidding the employer to act arbitrarily or capriciously.” Sheets v. Teddy's Frosted 
Foods, Inc., 179 Conn. 471, 475 (1980).   
 

Having carefully reviewed the record in this case, we are troubled by the timing 
of the Complainant’s discharge because it suggests that the reasons proffered by the Fire 
Company were merely a pretext for ridding the Company of an outspoken employee who 
publicly challenged the Fire Chief.  More specifically, we find that Chief Bennett was the 
de facto chief executive of the Fire Company6 and that the Complainant’s purported 
offenses were not considered grounds for termination until after the Complainant 
engaged in a very public argument with Bennett at the June 2, 2008 Fire Company 
meeting.    
   

The Complainant was charged with failing to timely render assistance at the scene 
of a heart attack on Boulder Brook Road on May 4, 2008.  According to then-Trustee 
Teitelbaum, “after [the Complainant] arrived at the … call [he] simply sat in [his] truck 
another 2-3 minutes without taking any action at all”, which was incompatible with the 
Fire Company’s responsibilities to the public and which allegedly made it “impossible to 
continue [his] employment.” (Ex. 45).  We do not doubt that time is of the essence at the 
scene of a medical emergency.  Yet, if the Complainant’s conduct was so egregious we 
fail to understand why Teitelbaum, who ostensibly had disciplinary authority, allowed the 
Complainant to keep working without any repercussion or consequence for almost an 
entire month after the incident and while on probation for previous misconduct.  We 
think the answer is two-fold.  First, we credit the Complainant’s testimony that he was 
aware that emergency medical professionals were already inside the residence, that he 
delayed entry only long enough to attempt to radio Carlo to determine whether he needed 
anything from the vehicle, and that making such a call was not unusual.7  Second, the 
Complainant’s conduct was not at that time considered to be a terminable offense.   
 

The timing of the second charge relative to Complainant’s June 2, 2008 argument 
with the Chief is also problematic.  It is undisputed that the Complainant opined as to the 
state of the Fire Company’s preparedness over the radio and used a Fire Company vehicle 
to stop at an out-of-district restaurant on his way back from having his breathing 
apparatus FIT tested on May 29, 2008.8  However, when questioning the Complainant 

                                                 
6 Although Article I of the collective bargaining agreement restrict chiefs who are also paid employees of 
the Company, like Chief Bennett, to “the direction of manpower at the scenes of fires or other 
emergencies”, the record contains examples of Bennett issuing orders in non-emergency situations. For 
example, by his own admission during the Loudermill hearing, Bennett made the decision to send the 
Complainant home on June 2, 2008.  
 
7 Teitelbaum and Carlo confirmed the substance of the Complainant’s radio transmissions and testified that 
it was not unreasonable for the Complainant to radio Carlo for that purpose. 
 
8 We find, however, that the Complainant did not intentionally misrepresent the Company’s readiness and 
acted at least partially out of a concern for public safety.   
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moments before their argument, and notwithstanding the Complainant’s probationary 
status, Chief Bennett remarked that the Complainant would be discharged if he engaged 
in such behavior again, which once again establishes that the Complainant’s actions were 
not at that time considered grounds for termination.    
 

Finally, regarding the June 2, 2008 Fire Company meeting, the Complainant was 
charged with responding to a proper question from a superior officer with an “outrageous 
and ranting diatribe…”  While we do not disagree that the Complainant overreacted, we 
fail to see the disciplinary offense in his actions.   Nor has the Fire Company established 
that he is psychologically unfit for duty.   
 

We next turn our attention to the issue of the Union’s duty of fair representation. 
Our standard for such claims is based on the United States Supreme Court’s reasoning in 
Vaca v. Sipes, 386 U.S. 171 (1967), that a union’s status as exclusive employee 
representative imposes “a statutory obligation to serve the interests of all members 
without hostility or discrimination toward any, to exercise its discretion with complete 
good faith and honesty, and to avoid arbitrary conduct.” Id. at 177.  In order to establish a 
breach of this duty we have long required that a complainant produce evidence that the 
conduct at issue was motivated by hostility, bad faith, or dishonesty. State of 
Connecticut, Department of Developmental Services (Christopher Walsh), Decision 
No. 4397-A (2011); Local 269, Council 4, AFSCME, AFL-CIO (Vera O’Brien), 
Decision No. 4485 (2010); NEHCEU, District 1199 (Joe Rosa), Decision No. 4448 
(2010); School Administrators of Waterbury (David J. Gardino), Decision No. 4091 
(2005); Anthony Parente and the Hamden Education Association (Vincent Virgulto), 
Decision No. 3974 (2004); Local 1565, Council 4, AFSCME (David Bishop), Decision 
No. 3510 (1997); City of Bridgeport (Kenneth Brown), Decision No. 1963 (1980).   

 
With respect to grievances, a union “has no obligation to pursue any grievance, or 

to carry it to arbitration, as long as the decision is not arbitrary, discriminatory, or in bad 
faith.” Local 1565, Council 4 AFSCME (David Bishop), supra at p. 4 (citing Vaca v. 
Sipes, supra) (Internal quotation marks omitted); see also Local 269, Council 4, 
AFSCME (Vera O’Brien), supra; Town of Greenwich (June Davila), Decision No. 
4348 (2008); Teamsters, Local 677 (Ida Singer), Decision No. 1141 (1973).  
Accordingly, we are charged with assessing the motivation or animus behind the Union’s 
decision not to submit to arbitration the Complainant’s grievance challenging his 
termination.  As we have often stated, there is rarely direct evidence of animus. See City 
of Waterbury, Decision No. 3884 (2002); Town of Watertown, Decision No. 3719 
(1999); Town of Wallingford, Decision No. 3662 (1999); City of New Haven, Decision 
No. 2230 (1983); Killingly Board of Education, Decision No. 1807 (1979); Town of 
Monroe, Decision No. 1043 (1972).  Thus, we must infer from all the circumstances the 
motivation behind the Union’s actions.    

Based on the entire record before us, we conclude that the Union's decision not to 
take the Complainant’s case to arbitration was motivated by hostility and ill will towards 
the Complainant and was, therefore, in bad faith.   The record establishes that the 
Complainant previously filed two complaints which set him at odds with the Union 
membership.  In December 2003, the Complainant filed a prohibited practice complaint 
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on behalf of the entire unit seeking retroactive pay, which put members in fear of being 
laid off and which was a basis for Rustici’s resignation from the position of Union 
president.   In 2008, the Complainant filed a complaint alleging that the Union breached 
its duty of fair representation with respect to the Complainant’s demotion.   In addition, 
there is evidence that two voting members, Rustici and Chevalier, harbored personal 
animosity towards the Complainant.  By Rustici’s own admission, his relationship with 
the Complainant was “contentious.”  According to Rustici, the Complainant called him a 
liar at a meeting and spread false rumors about his health which were reported to a 
member of Rustici’s family.  Rustici arguably threatened the Complainant, which 
resulted in the Complainant seeking a restraining order against Rustici. Indeed, their 
relationship so degenerated that the transition between their shifts had to be witnessed by 
a third party.  In light of these facts, we cannot credit Rustici’s testimony that his personal 
animosity towards the Complainant did not influence his deliberations.  With respect to 
Chevalier, he was the author of a previous complaint alleging that the Complainant failed 
to respond to a call and had engaged in a fistfight with the Complainant.   

Furthermore, conducting deliberations in the presence of Chief Bennett casts 
further doubt on the legitimacy of the Union’s decision. As stated above, Bennett held a 
de facto position of authority within the Fire Company and the Union was aware that he 
supported the Complainant’s termination.9  Indeed, Bennett had been identified at the 
Complainant’s pre-termination hearing as one of the decision makers regarding the 
Complainant’s discharge.  

The Union contends that it gave great weight to the fact that the Complainant had 
been reprimanded earlier in the year and warned that he could be terminated for further 
infractions.   Accordingly, the Complainant’s grievance was an “uphill battle.”  We find 
that the Union’s purported reasoning to be disingenuous.   The Company’s unilateral 
imposition of a two year disciplinary probationary period had no basis in the collective 
bargaining agreement and cannot be considered a last chance agreement.  Thus, there is 
nothing about the Complainant’s so-called probation that precluded the Union from 
challenging the termination. It is an arbitrator's function to determine credibility and to 
assess the evidence presented and we find, on the basis of the record before us, that the 
Union’s refusal to submit a case that was rife with disputed facts and credibility issues 
constituted a breach of the statutory duty of fair representation.  We believe the Union’s 
decision was tainted by ill will and hostility, as well as the intertwined relationship 
between the Union and the Fire Company.  Members of the bargaining unit, like Bennett 
and Carlo,10 also held positions in the Company, and we presume other bargaining unit 
members aspired to such positions with the resultant divided loyalties.    

Turning to the issue of the appropriate remedy for this case, we are guided by the 
Act which provides broad remedial powers to the Labor Board.  Such powers include the 

                                                 
9 During the Complainant’s pre-termination hearing, Chief Bennett testified that, in his opinion, there was 
no choice but to terminate the Complainant. Union members were present for that testimony. 
  
10 Carlo simultaneously held the position of Union treasurer/secretary and Fire Company treasurer.  
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authority to issue a cease and desist order and to take “any other affirmative action as will 
effectuate the policies of the Act.” Conn. Gen. Stat. § 7-471(5).  

  
In this case, we find that traditional make whole relief, excluding attorneys’ fees, 

would best effectuate the policies of the Act. Given, however, the passage of time, we 
also find that the Fire District is entitled to an assessment of Complainant’s fitness for 
duty, as set forth below, prior to reinstatement. Accordingly, we order reinstatement, 
provided Complainant is found fit for duty.  

 
We also award Complainant back pay commencing from September 24, 2008 and 

we order all back pay and other losses to be borne equally by the Fire Company and the 
Union.  Back pay is not conditioned upon the successful completion of the below-
referenced examinations.  The amount of back pay due is not subject to ready 
determination on the basis of the record before us.  If the parties cannot agree on the 
proper amount, it will be determined in a compliance hearing on damages before the 
Labor Board.  Relevant considerations in such a hearing would include the 
Complainant’s hours of work prior to his termination and his actual work hours and 
earnings, if any, after September 24, 2008.   

 
ORDER 

 
By virtue of and pursuant to the powers vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby  
 
ORDERED that:  
 

I. The Fire Company shall:  
 

A.  Cease and desist from breaching its collective bargaining agreement with 
the Union; 

 
B.  Take the following affirmative action that we find will effectuate the 

purposes of the Act:  
 

1. Reinstate Berg to the position with the Long Ridge Fire Company 
that he held on September 23, 2008, subject to his successful 
completion of a mental health evaluation and a physical fitness for 
duty examination. In particular, Complainant shall submit to an 
evaluation by a mental health professional selected by the Fire 
Company. Complainant may, at his option, have an additional 
evaluation conducted by a mental health professional he has 
selected if he disagrees with the result. In the event that the parties’ 
mental health professionals differ as to Complainant’s 
psychological fitness for duty, such professionals shall jointly 
select a third mental health professional who shall determine 
Complainant’s fitness after evaluation and whose opinion shall be 
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dispositive. The parties shall pay the cost of their respective 
professionals and, if necessary, share the cost of a third 
professional.  Complainant’s physical fitness for duty shall, at the 
Fire Company’s expense, be determined in the same manner and 
by the same provider as is customary for potential new employees.  
The above-referenced examinations shall be completed within 
thirty (30) days from receipt of this Decision and Order.  

  
2.  Pay to Berg one-half of the amount required to make him whole 

for all losses he incurred as a result of the Union’s and the Fire 
Company’s actions as described herein, except attorneys fees and 
costs. In the event the parties are not able to mutually agree on the 
amount of back pay and other losses contemplated herein, said 
amount to be determined in a compliance hearing before this Board 
within thirty days of this Decision and Order.  

 
3.  Post immediately and leave posted for a period of sixty (60) 

consecutive days from the date of the posting, in a conspicuous 
place where the members of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety.  

 
4.  Notify the Connecticut State Board of Labor Relations at its offices 

at 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 
(30) days of the receipt of this Decision and Order of the steps 
taken by the Long Ridge Fire Company to comply herewith.  

 
II.  The Union shall:  
 

A.  Cease and desist from failing to represent Berg;  
 
B.  Take the following affirmative action that we find will effectuate the 

purposes of the Act:  
 

1.  Pay to Berg one-half of the amount required to make him whole 
for all losses he incurred as a result of the Union’s and the Fire 
Company’s actions as described herein, except attorneys fees and 
costs. In the event the parties are not able to mutually agree on the 
amount of back pay and other losses contemplated herein, said 
amount to be determined in a compliance hearing before this Board 
within thirty days of this Decision and Order.  

 
 2.  Post immediately and leave posted for a period of sixty (60) 

consecutive days from the date of the posting, in a conspicuous 
place where the members of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety.  
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3.  Notify the Connecticut State Board of Labor Relations at its offices 
at 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 
(30) days of the receipt of this Decision and Order of the steps 
taken by the Stamford Career Firefighters Association to comply 
herewith.  

  
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Wendella A. Battey 
Wendella A. Battey 
Board Member  

 
Barbara J. Collins 

      Barbara J. Collins 
Board Member  
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DISSENT OF CHAIRMAN LOW 
 

 I dissent from the majority opinion because, although I agree that under Piteau v. 
Hartford BOE, supra, this Board has jurisdiction over breach of contract claims in so-
called “hybrid” cases, I find that the Fire Company more than met its burden of 
establishing just cause for the Complainant’s discharge.  On the contrary, for the reasons 
set forth below, I find that the Complainant failed to meet the exceptionally difficult 
burden of proving a breach of the Union’s duty of fair representation.  
 

Accepting that “just cause” forbids an employer from discharging an employee on 
mere whim or caprice, I find that the Complainant’s inaction on Boulder Brook Road is 
itself a proper reason for his dismissal.  First, I do not credit the Complainant’s claim that 
he delayed only long enough to radio his partner because his testimony conflicts with the 
credible and consistent testimony of two other material witnesses: Stuart Teitelbaum and 
Jon Carlo.  However, even accepting as true the Complainant’s version of events, he is a 
public safety employee who, by his own admission, delayed between thirty seconds and 
one minute in an emergency medical situation in which the first minute could determine 
life or death.  This is simply unacceptable and the fact that the Fire Company may have 
been slow in imposing discipline does not diminish the seriousness of the Complainant’s 
misconduct.   
 

With respect to the events of May 29, 2008, the Complainant disobeyed a direct 
order from Chief Bennett to return directly from having his mask FIT tested.  In a 
paramilitary organization like a fire department, such disobedience cannot be condoned.  
Moreover, the fact that Bennett suggested that the Complainant’s behavior was not a 
termination offense is not dispositive because such disciplinary decisions are outside of 
his authority.  I also disagree with the majority’s conclusions regarding the 
Complainant’s fitness for duty as I find the Complainant’s conduct, particularly on the 
night of June 2, 2008, deeply troubling.    
 

Regarding the duty of fair representation, the majority acknowledges that a union 
“has no obligation to pursue any grievance, or to carry it to arbitration, as long as the 
decision is not arbitrary, discriminatory, or in bad faith.”  However, it is also true that “a 
union’s actions are arbitrary only if . . . the union’s behavior is so far outside ‘a wide 
range of reasonableness’ as to be irrational.” Air Line Pilots Association, International 
v. O’Neill, 499 U.S. 65, 67 (1991) (quoting Ford Motor Co., v. Huffman, 345 U.S. 330, 
338 (1953)) (Internal citation omitted). “This ‘wide range of reasonableness’ gives the 
union room to make discretionary decisions and choices even if those judgments are 
ultimately wrong.” Marquez v. Screen Actors Guild, Inc., 525 U.S. 33, 45-46 (1998). 
See United Steelworkers of America v. Rawson, 495 U.S. 362, 372-373 (1990). I part 
from the majority in that I find nothing irrational about the Union’s decision not to 
proceed to arbitration.  The Union is made up of fellow public safety employees who 
would have recognized the seriousness of the Complainant’s misconduct and who were 
aware of his past disciplinary history.  Even if they were wrong about the legal effect, if 
any, of the Complainant’s so-called probationary status, this at most constitutes 
negligence and as we have often stated negligence alone is not sufficient to establish a 
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breach of the duty of fair representation. Nor do I agree that the mere presence of Chief 
Bennett at the deliberations invalidates the Union’s decision.  
 

Finally, although I acknowledge that there was animosity between the 
Complainant and at least one of his fellow Union members, I believe that there is 
insufficient evidence to conclude that such animosity was the animus behind the Union’s 
decision not to proceed to arbitration.  As we have long held, personal animus is not to be 
confused with animus which underlies conduct in violation of the Act. State of 
Connecticut, Decision No. 4101 (2005); Town of East Haddam, Decision No. 3619 
(1998).  

 
In short, the issue is not whether the Union could proceed to arbitration but 

whether it must do so given the facts and the Union’s obligations under the Act. More 
important, I believe the majority’s conclusions introduce unnecessary ambiguity to our 
long-standing standard in duty of fair representation cases. The decision to pursue a 
matter to grievance arbitration should be dictated by the merits of the case, not liability 
concerns. I respectfully dissent. 

 
 

Patricia V. Low 
Patricia V. Low 
Chairman 
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CERTIFICATION 
 
I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th 

day of September, 2014 to the following: 
 

Angelo D. Tartaro, Esq.  
Angelo D. Tartaro, LLC     RRR  
54 Danbury Road, # 436 
Ridgefield, CT 06877 
 
Robert B. Mitchell, Esq. 
Mitchell & Sheahan, PC     RRR 
80 Ferry Boulevard, Suite 102 
Stratford, CT 06615 
 
Rosemarie Barretta, Esq.  
Wilson, Elser, Moskowitz, Edelman & Dicker, LLP  RRR 
1010 Washington Boulevard 
Stamford, CT 06901  
 
Morris J. Busca, Esq. 
Busca Law Firm, LLC     RRR 
300 State Street, Suite 315-316 
New London, CT 06320-6152  

 
 
 

__________________________ 
Harry B. Elliott, Jr., General Counsel 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  
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