
STATE OF CONNECTICUT 
LABOR DEPARTMENT 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
  
 
IN THE MATTER OF 
 
CITY OF NEW HAVEN 
        DECISION NO.  4744 
   -and- 
        JUNE 19, 2014 
NEW HAVEN FIREFIGHTERS 
LOCAL 825 
 
Case No. MPP-29,754 
       
 
A P P E A R A N C E S:  
 
Attorney Scott B. Nabel     
for the City 
 
Attorney Patricia A. Cofrancesco 
for the Union 
 

DECISION AND DISMISSAL OF COMPLAINT 
 

 On April 25, 2012, the New Haven Firefighters Local 825 (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board)   
alleging that the City of New Haven (the City) violated the Municipal Employee 
Relations Act (MERA or the Act) by unilaterally changing the practice of affording 
employees an opportunity to be heard prior to the imposition of discipline. 
 
 After the requisite preliminary steps were taken, the matter came before the Labor 
Board for a hearing on August 9, 2013 and August 27, 2013.  Both parties appeared, were 
represented, and were afforded full opportunity to adduce evidence, examine and cross 
examine witnesses, and make argument. At the outset of the hearing the City filed a 
motion to dismiss contending that the Union is barred from pursuing its complaint under 
the rule established in City of New London, Decision No. 2411 (1985), appeal dismissed, 
Local 1378 v. State Board of Labor Relations, Superior Court, judicial district of 
Hartford/New Britain at Manchester, No. CV 85 0313031(July 14, 1987). The Union 
filed a memorandum in objection to the City’s motion on August 22, 2013.  Both parties 
filed post hearing briefs on the merits on October 16, 2013.  Based on the record before 
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us, we make the following findings of fact and conclusions of law and we grant the City’s 
motion to dismiss. 

 
FINDINGS OF FACT 

 

1. The City is a municipal employer within the meaning of the Act. 
 
2.  The Union is an employee organization pursuant to the Act and at all material 
times has been the recognized bargaining representative for certain positions within the 
City’s Department of Fire Service (Fire Service or department).  
 
3. The City and the Union are parties to a collective bargaining agreement, effective 
July 1, 2006 through June 30, 2011, which provides, in relevant part: 
 

ARTICLE II – MANAGEMENT RIGHTS 
 

 2.1 The employer maintains the exclusive right to direct the work force 
 except as such right is relinquished, modified or abridged by or is in 
 conflict with the terms of the Agreement.  This right shall include, but not 
 be limited to, the right to: 

  . . .  
(a) direct employees; 
(b) hire, promote, transfer and assign; 
(c)  suspend, demote, discharge or take other disciplinary 

action; 
 (d) take any action necessary in order to maintain the 

efficiency of the Fire Department and determine the methods, 
means, manner and personnel by which services shall be rendered. 

 
  . . .  

  
ARTICLE V – DISCHARGE AND DISCIPLINE 

 
5.1 No permanent employee shall be removed, dismissed, discharged. 

suspended, fined, reduced in rank or disciplined in any manner 
except for just cause. 

. . .  
 
           ARTICLE VI – GRIEVANCE PROCEDURE 

 
           6.1   In the event that any dispute arises between the City and the Union 

or any employee concerning the interpretation or application of 
any of the provisions of this Agreement . . . such . . . dispute shall 
be deemed a grievance and shall be settled in accordance with 
procedures set forth herein: 
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 Step I 
  
 The Union shall submit such grievance in writing to the Chief . . . 
 
 Step II 
 
 If such grievance is not received [sic] to the satisfaction of the 

Union and the grievant . . . the Union may present such grievance . 
. . to the Board of Fire Commissioners. . . 

 
 Step III 
 
 If such grievance is not resolved to the satisfaction of the Union 

and the grievant by the Fire Board . . . the Union may present such 
grievance in writing . . . to the Director of Labor Relations . . .  

 
 Step IV 
  
 If such grievance is not resolved to the satisfaction of the Union 

and the grievant by the Director of Labor Relations or his 
designated representative . . . the Union may within ten (10) days 
thereafter submit the dispute to arbitration by the Connecticut State 
Board of Mediation and Arbitration . . .  

                         . . .  
 
 6.8 If a grievance is not submitted within the prescribed time 

limits hereinbefore provided . . . it shall be deemed abandoned . . . 
 . . .  
 

ARTICLE XX – NONDISCRIMINATION 
 
 20.1 There shall be no discrimination, threat, penalty, coercion 

or intimidation of any kind against any employee, for race, creed, 
color, sex, sexual orientation, religious belief, Union membership, 
national origin, political affiliation or Union activity. 

 . . .  
(Exs. 6(D), 14) 
 

4.    On November 29, 2011 firefighter Kevin Donahue (Donahue), a member of  
the bargaining unit, damaged an overhead door while operating a department  
truck.  By memo to Donahue dated January 12, 2012, Chief Michael E. Grant (Grant) 
notified Donahue that he was being transferred from Truck 3, Division 1 to Truck  
2, Division 1 effective January 16, 2012.  (Exs. 9, 11). 
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5.    On or about January 17, 2012, Union president James Kottage (Kottage) filed 
grievance #825-12-02 (Ex. 10) on Donahue’s behalf which stated, in relevant part: 
 
 ARTICLES AND SECTIONS . . . violated: 
 Article 5, Article 20 
 
 GRIEVANCE . . .  

Grievant was transferred and demoted from a Truck driving position on January 
12, 2012 for unjust cause and Union and Political activity in violation of contract 
between City and Local 825. 

 . . .  
 
6. By letter (Ex. 9) to Kottage dated April 5, 2012 regarding grievance #825-12-02, 
Scott B. Nabel (Nabel) of the City’s Department of Labor Relations stated, in relevant 
part: 

 
  Based upon my review of this particular grievance, it is my opinion that 
no violation of the collective bargaining agreement occurred.  The transfer and 
assignment of personnel does not constitute disciplinary action.  Here, neither the 
grievant’s pay nor his hours of work were affected, and he performed work which 
unquestionably belongs to his bargaining unit.  Not only does this clearly fall 
within Management’s Rights, but reassignment following an at-fault accident is a 
prudent exercise of risk management. 
. . .  
 Therefore, this grievance is hereby denied. 
. . . 
 

7. The Union did not submit grievance #825-12-02 to arbitration. 
 
8. On September 20, 2006, a tripartite panel of arbitrators of the Connecticut State 
Board of Mediation and Arbitration issued an arbitration award (Ex. 14) in case no. 2006-
A-0590 which states, in relevant part: 
 

ISSUE 
 Did the City violate the collective bargaining agreement when it reassigned 
 Firefighter Marlon Jones from Engine 15, Division 1 to Engine 4, Division 3? 
 . . . 
 

DISCUSSION 
 
 . . . There was one key issue put before the Panel, namely, whether a non-
 voluntary transfer is to be considered discipline as claimed by the Union in this 
 case.  If this transfer was a disciplinary act, was the grievant then denied his due 
 process rights as outlined by the contract? 
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  The Panel, based upon the factual materials offered by the parties, found 
 that management has the right to transfer an employee . . . 
    
 The Union did not convince the Panel that the Chief’s reassignment of Firefighter 
 Jones was disciplinary.  With this conclusion by the Panel, this transfer cannot 
 ever be used as the basis for any future disciplinary action. 
 

AWARD 
 
 The grievance is denied.  The City did not violate the collective bargaining 
 agreement when it reassigned Firefighter Marlon Jones from Engine 15, Division 
 1 to Engine 4, Division 3. 
 

CONCLUSIONS OF LAW 
 
1. The City did not violate the Act by transferring Kevin Donahue in January of 
2012. 
 
2. The Union is barred from challenging the City’s interpretation of the collective 
bargaining agreement as applied to Donahue’s transfer. 
 

DISCUSSION 
 
 The Union contends that by transferring Donahue in January because of his 
conduct in November, the City violated the Act because it ignored its prior practice of 
affording employees notice and an opportunity to be heard prior to imposition of 
discipline.  The City responds that it merely exercised its rights as set forth in the 
collective bargaining agreement and asserts that the Union is precluded from contesting 
the City’s claims in this regard because it accepted the City’s Step three response to 
grievance no. #825-12-02.  Given the record before us, we agree with the City that the 
Union is barred from pursuing its claims before the Labor Board. 
 
 We continue to apply the rule established in City of New London, supra. 
Metropolitan District Commission, Decision No. 4121 (2006); Town of Greenwich, 
Decision No. 4017 (2005); City of New Britain, Decision No. 2780 (1990). 
 

In that case, the Union alleged the City violated MERA when it unilaterally 
changed the workweek of a bargaining unit employee.  The City argued that 
the collective bargaining agreement permitted its action and that the union 
acquiesced in this interpretation by filing a grievance and not appealing the denial 
of such grievance.  The Labor Board found the Union was barred from 
challenging the employer’s interpretation of the contract because:  (A)  the issue 
of contract interpretation determinative of the grievance is the same issue of 
contract interpretation that would be determinative of the prohibited practice case; 
and (B) the grievance proceedings were fair and regular; and (C) the parties have 
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agreed to be bound by grievance settlements; and (D) to apply such a bar would 
not be repugnant to the purposes and policies of the Act. 
 

Metropolitan District Commission, supra at p. 7. The Union does not contend that the 
grievance proceedings were objectionable, that it declined to submit Donahue’s grievance 
to arbitration, or that City of New London, supra should be overruled.  As such, we turn 
to whether the same contract interpretation issue is determinative of the grievance and the 
matter before us. 
 
 The grievance alleges Donahue was transferred “for unjust cause” in violation of 
Art. V. which prohibits “discipline[] in any manner except for just cause.” We have long 
recognized that we ordinarily do not have jurisdiction over the issue of just cause for 
discipline.  East Haddam Board of Education, Decision No. 2150 (1982); Woodstock 
Academy, Decision No. 947 (1970).  “That is because both the employer and the union 
have granted to the arbitrator the authority to interpret the meaning of their contract’s 
language, including such words as ‘just cause’”.  Eastern Associated Coal Corp. v. 
United Mine Workers, 531 U.S. 57, 61 (2000).  In exercising this authority, arbitrators 
routinely consider whether the employer is treating the grievant differently from other 
employees and whether the grievant was permitted to present his account of the events in 
question.  Elkouri & Elkouri, How Arbitration Works, §§ 15-3. Fii, xiii (7th ed. 2012); 
Enterprise Wire Co., 46 LA 359 (Daugherty 1966); see AFSCME, Council 4, Local 
1565 v. Department of Correction, 298 Conn. 824, 829-830 (2010). 
 
  The  claim that employees were not disciplined in the past for property damage 
as well as the claim that the employer refused to hear a respondent employee’s account of 
events are readily cognizable as potential defenses in a disciplinary proceeding. The 
Union argues that since the collective bargaining agreement does not expressly address 
property damage by employees or procedural requirements in the discipline process, there 
is a “significant but subtle” difference between the grievance and the Union’s complaint.  
We disagree.  Both matters ultimately require resolution of competing claims that the 
City’s actions amounted either to unjust discipline or to valid exercise of management 
rights under the collective bargaining agreement.  The 2006 arbitration award resolved an   
identical grievance involving the same claims and confirms that these issues are 
appropriate for grievance arbitration.   
 
 Since the Union declined to pursue Donahue’s grievance to arbitration, it is 
deemed to have accepted the City’s interpretation of the collective bargaining agreement 
in that case and may not, under City of New London, supra, pursue a prohibited practice 
complaint before the Labor Board, the outcome of which is determined by the issues of 
contract construction. Accordingly, we grant the City’s motion to dismiss. 
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ORDER 

 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
             Wendella Ault Battey 
           Wendella Ault Battey 
           Chairman 
 
           Barbara J. Collins 
                                                       Barbara J. Collins 
                                                       Board Member 
 
                                                       Robert A. Dellapina 
                                                       Robert A. Dellapina 
                                                       Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th 
day of June, 2014 to the following: 
 
Attorney Patricia A. Cofrancesco 
Law Office of Patricia A. Cofrancesco   RRR 
89 Kimberly Avenue   
East Haven, CT  06512 
 
Scott Nabel, Human Resources Manager   RRR 
Department of Human Resources 
200 Orange Street, Room 102  
New Haven, CT  06510 
 
 ________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     
 
 
 
  
    
 

   
   

  
 


