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DECISION AND ORDER 
 

 On July 26, 2011, the New Haven Firefighters Local 825 (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board)   
alleging that the City of New Haven (the City) violated the Municipal Employee 
Relations Act (MERA or the Act) by communicating with employee medical providers in 
an attempt to change the opinions of providers concerning employee work capacity. 
 
 After the requisite preliminary steps were taken, the matter came before the Labor 
Board for a hearing on June 3, 2013.  Both parties appeared, were represented, and were 
afforded full opportunity to adduce evidence, examine and cross examine witnesses, and 
make argument. At the outset of the hearing the City filed a motion to dismiss contending 
that the issues raised by the Union’s complaint were within the sole purview of the 
Connecticut Workers’ Compensation Commission. The Union filed a memorandum in 
objection to the City’s motion on July 12, 2013. Both parties filed post hearing briefs on 
the merits on August 22, 2013.  Based on the record before us, we deny the City’s motion 
to dismiss and make the following findings of fact and conclusions of law and we issue 
the following order. 
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FINDINGS OF FACT 
 

1. The City is a municipal employer within the meaning of the Act. 
 
2.  The Union is an employee organization pursuant to the Act and at all material 
times has been the recognized bargaining representative for all the uniformed and 
investigatory positions within the City’s Department of Fire Service (Fire Service or 
department), except that of Fire Chief and Department Executive Officer.  (Ex. 4). 
 
3. The City and the Union are parties to a collective bargaining agreement, effective 
July 1, 2006 through June 30, 2011, which provides, in relevant part: 
 

ARTICLE II – MANAGEMENT RIGHTS 
 

 2.1 The employer maintains the exclusive right to direct the work force 
 except as such right is relinquished, modified or abridged by or is in 
 conflict with the terms of the Agreement.  This right shall include, but not 
 be limited to, the right to: 

  . . .  
   
 (d) take any action necessary in order to maintain the 

efficiency of the Fire Department and determine the methods, 
means, manner and personnel by which services shall be rendered. 

 
  . . .  

  
ARTICLE XII -  SICK LEAVE 

 
 12.1 Sick leave shall be considered to be the absence from duty with 
 pay for the following reasons: 

 
  A. Illness or injury . . .  
 . . .  
 12.11 A medical certificate acceptable to the appointing authority may be 
 required . . .  
 . . .  
 
   ARTICLE XIII – INJURY LEAVE 
 
 13.1 . . .  
   
  (a) Any employee who is injured or disabled in the 
 performance of his duties shall be entitled to injury leave with full pay less 
 any amounts received by virtue of the Worker’s Compensation Act . . . 
 until such time as he is able to return to duty. 



 3

 
 (b) Any employee who was injured in the performance of his 
 duties . . . may be assigned to whatever Fire Department work he is 
able to  perform . . . No employee shall be required to perform any work . . 
. if, in the opinion of a physician designated by the City, such work would 
or could be detrimental to the employee’s health or condition  

 . . .  
 
4. Effective July 1, 2010 the Connecticut Workers’ Compensation Commission 
adopted “Payor and Medical Provider Guidelines to Improve the Coordination of Medical 
Services” which state, in relevant part: 
 
  IV. EX PARTE COMMUNICATIONS 
    

 Although communication facilitates the efficient processing of 
workers’ compensation matters, the payor and the provider must avoid any 
effort to unduly influence decision-making.  Allegations of this sort will 
necessitate additional hearings which will severely slow the process and 
may result in sanctions. 
 
A. Communication with Attending Physicians 
 
 The injured worker and/or his/her representative are free to 
communicate ex parte with the attending physician.  Communication 
between payor and the attending physician where such communication 
would involve unilateral disclosure or discussion of material information 
is not allowed.  Communication should occur in writing with notification 
to all parties.   
 
 Payors, however, may request the physician to complete the 
“Employee Medical & Work Status Form” form or provide progress notes.  
Copies of this communication, as well as any responses from the 
physician, must be provided to the injured worker or his/her 
representative. . .  

 
5. In September, 2010, Patrick Egan (Egan) was promoted to Assistant Chief of 
Administration, a position outside the bargaining unit, and was succeeded as Union 
president by James Kottage, a Fire Service lieutenant. 
 
6. On a periodic basis prior to March 23, 2011, Egan attended meetings conducted 
by City administrators to address general issues arising from employee claims under the 
Workers Compensation Act, Conn. Gen. Stat. §§ 31-275 through 31-355b.  These 
meetings were also attended by the City’s chief administrative officer and workers’ 
compensation coordinator as well as by a representative of CIRMA,1 the City’s workers’ 
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compensation insurance carrier.   Among the matters routinely discussed was the 
availability of light duty for injured employees and the means to inform medical 
providers of available light duty. 
 
7. On March 15, 2011, Firefighter Aaron Brantley (Brantley) injured his right 
shoulder while working at a fire scene and his supervisor completed a workers’ 
compensation report of injury form.  After continued pain, on Saturday, March 19, 2011, 
Brantley was examined by a physician at the emergency room at St. Raphael’s Hospital 
who advised Brantley to stay out of work for two days and to visit Occupational Health, 
the City’s workers’ compensation medical provider, when it opened on Monday.  
(Exs. 6, 7). 
 
8. On Monday, March 21, 2011, Brantley was examined by a physician’s assistant at 
Occupational Health who issued a report (Ex. 8) which stated, in relevant part: 
 
 WORK CAPACITY:  Aaron’s work status is restricted duty.  No lifting, pushing, 
 pulling or reaching with the affected arm.  Avoid overhead work.  The patient will 
 be referred to Orthopedics for further evaluation and treatment. 
 . . .  
 
9. On March 23, 2011, Brantley was examined by Dr. Kumar (Kumar), his personal 
physician, after receiving permission from the CIRMA adjuster assigned to his case. 
After examining Brantley, Kumar issued a letter (Ex. 9) which stated, in relevant part: 
 
 To Whom It May Concern: 
 

Mr. Brantley is a patient of mine who was seen on March 23, 2011. He was 
advised to be out of work until further evaluation with an orthopedic. 
 
If you have any further questions you may contact me at the number below. 
. . .  

 
Brantley gave Kumar’s letter to his supervisor who forwarded it to Egan. 
 
10. On March 24, 2011, Egan visited Kumar’s office and in a loud angry voice 
repeatedly asked Kumar’s staff why Brantley was out of work and when Brantley would 
return.  Kumar’s staff informed Egan that patient information was confidential and could 
not be released absent authorization.  Dr. Kumar eventually spoke with Egan and, after 
hearing Egan’s requests for information, repeated his staff’s response that the information 
was confidential.  After Egan left Kumar’s office, Kumar and Brantley spoke by 
telephone and Kumar told Brantley he should retain an attorney and that Egan had visited 
in an attempt to have Brantley’s work status changed. 
 
11. On December 15, 2011, Brantley had surgery performed on his right shoulder. 

                                                                                                                                                 
1“CIRMA” is an acronym for the Connecticut Interlocal Risk Management Agency, a service program 
established by the Connecticut Conference of Municipalities (CCM). 
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12. Prior to March 24, 2011, Fire Service Supervisors did not engage in ex parte 
communications with bargaining unit medical providers. 
 

CONCLUSIONS OF LAW 
 
1. Absent an adequate defense, an employer’s unilateral change in an existing 
condition of employment that is a mandatory subject of bargaining will constitute a 
refusal to bargain in good faith and a violation of the Act. 
 
2. To establish a prima facie case of a unilateral change, the Complainant must show 
that there was an existing fixed practice prior to the alleged change and a clear departure 
from that practice. 
 
3. In this case, the Union established a unilateral change to a past practice involving 
a mandatory subject of bargaining, and the City failed to provide an adequate defense. 
 
4. The City violated Section 7-470(a)(4) of the Act when it attempted to coerce an 
employee’s medical provider through ex parte communication. 
 

DISCUSSION 
 
 This case concerns an alleged change to the parties’ practice concerning the 
nature and extent of City communications with physicians treating employees who have 
sustained work related injuries.  The Union contends that in the past the City refrained 
both from requesting medical information absent written employee authorization and 
from attempting to influence provider recommendations through intimidation.  The City 
denies the existence of any historical practice in this regard and claims that it only acted 
to inform an employee’s medical provider that light duty was available.   
 
 We first address the City’s initial claim that the Workers Compensation 
Commission has exclusive jurisdiction over the issues raised in the Union’s complaint.  
While we note that the Workers’ Compensation Act is a necessary component of the 
factual context of this case, we find that the Union’s complaint squarely raises issues 
under MERA and so we deny the City’s motion to dismiss. 
 

Aside from what the duty to bargain in labor relations statutes may otherwise 
require, both this Labor Board, other labor boards and courts have recognized that 
the borders of negotiability are sometimes affected or fixed by statutes other than 
the labor relations statutes themselves and that these other statutes must be 
accorded their intended force and effect. 

 
Connecticut State Council of AFSA Locals, Decision No. 2225 p. 5 (1983)(citations 
omitted).  It is well settled that the purpose of workers’ compensation legislation “is to 
compensate employees for injuries without fault by imposing a form of strict liability on 
employers . . .” Spatafore v. Yale University, 239 Conn. 408, 417 (1996).  We find 
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nothing in that statutory framework that changes the borders of negotiability of the 
alleged practice at issue and we note that Article XIII of the collective bargaining 
agreement complements that framework through provisions applicable to work-related 
injuries.  Specifically, Section 13.1(a) supplements workers’ compensation so that 
temporarily totally disabled bargaining unit members receive full pay while Section 
13.1(b) prohibits light duty assignments determined medically inappropriate by a City 
physician. The parties have negotiated terms and conditions of employment of injured 
employees in the past and the City is unable to identify any section of the Workers’ 
Compensation Act that preempts bargaining over the issues before us. Having found no 
impediment to our jurisdiction, we turn to the complaint before us. 
 
 The Union contends that the Workers’ Compensations Commission’s 
condemnation of employer ex parte communication with employee treating physicians 
codifies the parties’ historical practice and that Egan improperly departed from this 
practice when he visited Dr. Kumar’s office on March 23, 2011.  The City argues that the 
Union failed to establish an established practice and that in any event, Egan merely 
informed Brantley’s medical provider of light duty availability. 
 

A unilateral change in an existing condition of employment involving a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
prohibited practice unless the employer proves an adequate defense. Town of 
Wallingford, Decision No. 4703 (2014); City of Hartford, Decision No. 4673 (2013); 
State of Connecticut, Judicial Branch, Decision No. 4532 (2011); Norwalk Third 
Taxing District, Decision No. 3695 (1999); Bloomfield Board of Education, Decision 
No. 3150 (1993); City of Stamford, Decision No. 2680 (1988). In order to prevail, a 
complaining union must establish a prima facie case showing that a change in an existing 
condition of employment has in fact occurred, for if no change is proven, no further 
inquiry is warranted. Town of Hamden, Decision No. 2364 (1985). An employer may 
rebut a prima facie case of unlawful unilateral action through several well recognized 
defenses to such claims. A prohibited practice will not be found where the complaining 
union failed to timely demand bargaining, where the action at issue is de minimus or 
wholly within the scope of managerial discretion, or where an agreement between the 
parties gives express or implied consent to the type of unilateral action involved. Region 
16 Board of Education v. State Board of Labor Relations, 299 Conn. 63, 74 (2010); City 
of Norwich v. Norwich Firefighters, 173 Conn. 210 (1977). 
  
 We find, on the basis of the record before us, that for many years prior to March 
23, 2011 and consistent with federal law2, City representatives did not request 
information from treating physicians relating to bargaining unit member’s diagnosis or 
treatment absent written authorization from the member.  We further note that to the 
extent that the City made authorized requests for medical information relating to 
employees injured at work, such requests were made through CIRMA representatives. 
We also find that the parties agreed that City concerns regarding injured employee 

                                                 
2 See e.g. the Health Insurance Portability and Accountability Act of 1996, 42 U.S.C. § 1320d-6 (wrongful 
disclosure of individually identifiable health information). 
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capacity to perform other work were, consistent with Section 13.1(b) of the collective 
bargaining agreement, subject to “the opinion of a physician designated by the City. . . ” 
 
 The issue of whether Egan’s visit to Dr. Kumar’s office violated these practices 
turns on a credibility determination which we resolve in favor of Kumar’s then office 
manager, Nicole Numan (Numan), a witness called by the Union. Numan’s description of 
Egan’s demeanor and demands for information are consistent with the Union’s claim that 
Egan was upset and wanted Dr. Kumar to change his medical evaluation of Brantley.  
Egan’s claim that the September 23 letter invited the visit and that he sought merely to 
afford Kumar notice of light duty availability does not explain why he appeared 
personally and in lieu of using the telephone number Kumar offered.  We examine the 
self-interests of witnesses when resolving credibility disputes and find that Egan’s 
interests are more consistent with Numan’s account of the events at issue.  See Griswold 
Board of Education, Decision No. 3786 (2000).  In short, we find on the basis of the 
evidence before us that Egan vehemently disagreed with a treating physician’s medical 
opinion of a bargaining unit member’s work capacity and that Egan sought, by means 
contrary to the parties’ past practice, to assign work notwithstanding that opinion.   
 
 Having found that the Union has made a prima facie case under our unilateral 
change doctrine, we turn to the City’s defenses.  We reject the City’s reliance on Dr. 
Kumar’s invitation for questions for largely the same reason we find Egan’s purported 
motives not credible. Dr. Kumar’s letter issued in the context of an existing legal 
framework protecting doctor-patient confidentiality and did not, in any event, invite 
disruptive visitors or intimidation. For the same reasons we deny the City’s motion to 
dismiss, we find no merit in the City’s claim that only the Workers’ Compensation 
Commission is authorized to proscribe Egan’s conduct.  Confidentiality of medical 
information is not only recognized by the Workers’ Compensation Commission 
guidelines but also by federal law, as noted above, and by other state law.  See, e.g. Conn. 
Gen. Stat. §§ 52-146i, 52-146o. The issue before us is not whether the Union is entitled to 
bargain over release of confidential medical information without proper authorization but 
rather the means by which an employer may seek to change a treating physician’s work 
capacity determination.  We conclude that Egan’s actions violated the parties’ long 
standing practice in this regard and order the City to cease and desist. 
 

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
ORDERED that the City of New Haven 
 
I.         Cease and desist from requesting employee confidential medical 

information without proper written authorization and/or attempting to intimidate 
employee medical providers. 
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II. Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order.  

 
III. Notify the Connecticut State Board of Labor Relations at its office in the Labor 

Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within (30) days of 
the receipt of this Decision and Order of the steps taken by the City of New 
Haven to comply herewith. 

 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 

 Board Member 
 
 Barbara J. Collins 
 Barbara J. Collins 
 Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th 
day of May, 2014 to the following: 
 
Patricia A. Cofrancesco, Attorney 
Law Office of Patricia A. Cofrancesco   RRR 
89 Kimberly Avenue   
East Haven, CT  06512 
 
Scott Nabel, Human Resources Manager 
City of New Haven, City Hall     RRR 
165 Church Street, 3rd Floor  
New Haven, CT  06510 
 
 ________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     
 
 


