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DECISION AND ORDER 
 

 On November 23, 2012, the New Haven Firefighters Local 825 (the Union) filed 
two complaints with the Connecticut State Board of Labor Relations (the Labor Board), 
subsequently consolidated, alleging that the City of New Haven (the City) violated the 
Municipal Employee Relations Act (MERA or the Act) by reducing the weekly wages   
of two employees without first affording each a hearing before the chief or the assistant 
chief. 
 
 After the requisite preliminary steps were taken, the consolidated matters came 
before the Labor Board for a hearing on July 12, 2013.  Both parties appeared, were 
represented, and were afforded full opportunity to adduce evidence, examine and cross 
examine witnesses, and make argument.  Both parties filed post hearing briefs, the last of 
which was received on August 26, 2013.  Based on the record before us, we make the 
following findings of fact and conclusions of law and we issue the following order. 
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FINDINGS OF FACT 
 

1. The City is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act. 
 
3. The City and the Union are parties to a collective bargaining agreement, effective 
July 1, 2006 through June 30, 2011, which provides, in relevant part: 
 

ARTICLE II – MANAGEMENT RIGHTS 
 

 2.1 The employer maintains the exclusive right to direct the work force 
except as such right is relinquished, modified or abridged by or is in conflict with 
the terms of the Agreement.  This right shall include, but not be limited to, the 
right to: 

 
 (a) direct employees; 
 (b) hire, promote, transfer and assign; 

(c)        suspend, demote, discharge or take other disciplinary action; 
(d) take any action necessary in order to maintain the efficiency of the 

Fire Department and determine the methods, means, manner and 
personnel by which services shall be rendered. 

 
 2.2 The right to make reasonable rules and regulations shall be 
considered an acknowledged function of the City except as such right is 
relinquished, modified or abridged by or is in conflict the terms of this 
Agreement. 

 
 * * * 

ARTICLE V – DISCHARGE AND DISCIPLINE 
   

 5.1 No permanent employee shall be removed, dismissed, discharged, 
suspended, fined, reduced in rank or disciplined in any manner except for just 
cause. 

 
* * * 

ARTICLE XII - SICK LEAVE 
 

 12.1 Sick leave shall be considered to be the absence from duty with 
pay for the following reasons: 

 
 A. Illness or injury except where directly traceable to gainful 
employment by an employer other than the City of New Haven.  However, 
gainful employment shall not be construed to include those instances in which a 
uniformed member of the Fire Department is assigned by his respective 
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department to perform fire service for a private employer in accordance with 
Department rules and regulations for providing such service. 

 
 B. For medical or dental examination or treatment for which 
arrangements cannot be made outside of working hours. 

 
 C. When exposure to contagious disease endangers the health of other 
employees. 

 
 D. Illness or injury of spouse, child or parent. 

 
 12.2 The use of sick leave for purposes other than sickness as defined in 
the sick leave plan will result in appropriate disciplinary action. 

 
4. Prior to August, 2012, the New Haven Department of Fire Service (Fire Service)   
afforded employees notice and a hearing before the chief or the assistant chief prior to the 
imposition of discipline. 
 
5. From 1994 to August, 2012, the City never unilaterally reduced an employee’s 
pay without a hearing in response to reported sick leave abuse.  
 
6. On August 26, 2012, Lieutenant Thomas Michaels (Michaels) received his regular 
paycheck but in an amount less compensation for two days. Michaels was unaware of the 
reason for the deduction at the time and had not been afforded a hearing before the chief 
or the assistant chief prior to his regular pay being reduced.  Michaels contacted Denise 
Amato (Amato), the administrative assistant in the Chief’s office, who informed 
Michaels that the deduction was “per [Assistant] Chief Egan.” 
 
7. Several weeks later, Michaels and Union president James Kottage (Kottage) 
attended a meeting with Assistant Chief Egan during which Egan disclosed that Michaels  
had been denied two days sick leave and was being charged with sick time abuse.  As a 
result of the meeting, Michaels was suspended for three days without pay and the Union 
filed a grievance contesting the just cause basis of the suspension.   
 
8. On Friday evening, October 26, 2012, Firefighter Darrell Brooks (Brooks) 
received his regular paycheck in an amount less compensation for one day.  Brooks was 
unaware of the reason for the deduction at the time and had not been afforded an 
opportunity to meet with the chief or the assistant chief prior to his pay being reduced.   
 
9. On October 30, 2012, Brooks spoke with Amato, who informed Brooks that the 
deduction was “per [Assistant] Chief Egan.” 
 
10. On November 1, 2012, the Union filed a grievance seeking restoration of the 
amount that was deducted from Brooks’ check, which grievance is pending. 
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11. On or about November 8, 2012, Brooks reviewed his personnel file and 
discovered that Captain Rife and Battalion Chief Sandella had written letters to the 
chief’s office regarding his use of sick leave. 
 
12. On or about November 21, 2012, Brooks and Kottage attended a meeting with 
Assistant Chief Egan and learned that the deduction from Brooks’ pay was for a sick day 
that had not been approved because it did not “look right.”    
 

CONCLUSIONS OF LAW 
 
1. Absent an adequate defense, an employer’s unilateral change in an existing 
condition of employment that is a mandatory subject of bargaining will constitute a 
refusal to bargain in good faith and a violation of the Act. 
 
2. Disciplinary procedure is a mandatory subject of bargaining. 
 
3. The City violated the Act when it changed employees’ regular pay on the basis of 
alleged sick leave misuse without prior notice or opportunity to be heard.  
 

DISCUSSION 
 
 The Union argues that the City violated an established past practice of notifying   
bargaining unit members of alleged misconduct and providing such members with an 
opportunity to be heard in a hearing before the chief or the assistant chief prior to the 
imposition of discipline. The City responds that the deduction from Michaels’ and 
Brooks’ pay was not discipline but rather the denial of a contractual benefit. For the 
reasons set forth below, we agree with the Union.   
 

A unilateral change in an existing condition of employment involving a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
prohibited practice unless the employer proves an adequate defense. Town of 
Wallingford, Decision No. 4703 (2014); City of Hartford, Decision No. 4673 (2013); 
State of Connecticut, Judicial Branch, Decision No. 4532 (2011); Norwalk Third 
Taxing District, Decision No. 3695 (1999); Bloomfield Board of Education, Decision 
No. 3150 (1993); City of Stamford, Decision No. 2680 (1988). In order to prevail, a 
complaining union must establish a prima facie case showing that a change in an existing 
condition of employment has in fact occurred, for if no change is proven, no further 
inquiry is warranted. Town of Hamden, Decision No. 2364 (1985). An employer may 
rebut a prima facie case of unlawful unilateral action through several well recognized 
defenses to such claims. A prohibited practice will not be found where the complaining 
union failed to timely demand bargaining, where the action at issue is de minimus or 
wholly within the scope of managerial discretion, or where an agreement between the 
parties gives express or implied consent to the type of unilateral action involved. Region 
16 Board of Education v. State Board of Labor Relations, 299 Conn. 63, 74 (2010); City 
of Norwich v. Norwich Firefighters, 173 Conn. 210 (1977). 
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Based on the record before us, we find that the docking of Michaels’ and Brooks’ 
pay in this case constituted discipline. Indeed, it is virtually indistinguishable from the 
more traditional discipline of an unpaid suspension.  As such, the failure to afford 
Michaels and Brooks each a meeting before the chief or the assistant chief was a change 
to an established disciplinary procedure, which we have found to be a mandatory subject 
of bargaining. City of Waterbury, Decision No. 3566 (1998).   
 

Since we find that a significant change to a condition of employment occurred, 
the Union has established its prima facie case and we turn to the Town’s defenses.  
“Assessment of a contract defense requires an exercise of our limited jurisdiction to 
interpret a contract where the employer’s conduct constitutes a prima facie violation of 
the Act and the employer seeks to justify its conduct on the grounds that the contract 
permits the change.” Town of Enfield, Decision No. 4620 p. 6 (2012) (quoting New 
Haven Parking Authority, Decision No. 3523 p. 8 (1997)) (internal quotation marks 
omitted); see also Woodbridge Board of Education, Decision No. 4565 (2011); Town of 
Plainville, Decision No. 1790 (1979).   

 
 Article XII, Section 12.1 of the collective bargaining agreement defines sick leave 
as a paid absence and enumerates the circumstances in which employees can use accrued 
leave. Citing Norwalk Third Taxing District, supra, and Town of Wallingford, Decision 
No. 3902 (2003), the City argues that the language of Article XII permits prospective 
action without notice or hearing where sick leave was used for an improper reason. The 
City’s reliance on these cases is misplaced.  In Norwalk Third Taxing District, supra, we 
rejected the union’s claim that the employer unilaterally stopped personal employee use 
of its vehicles because the collective bargaining agreement prohibited such use “unless an 
express exception is made by the employer.” Similarly, in Town of Wallingford, supra, 
we found the employer’s prohibition of personal cell phones to be authorized under a 
collectively bargained work rule which limited employee equipment to that “issued 
and/or approved” by the employer. Here, there is no express or implied authorization of 
anticipatory action. Section 12.2 provides that “use of sick leave for purposes other than 
sickness as defined in the sick leave plan will result in appropriate disciplinary action.” 
(Emphasis added). Unless and until the parties negotiate otherwise, this language limits 
the City to the disciplinary process in the event of misuse of the sick leave benefit. Such a 
construction avoids the anomaly that employees that abuse the benefit but are unpaid are 
not subject to discipline because they did not “use . . . sick leave” within the meaning of 
Section 12.2. 
 
  In sum, we find that there existed a regular practice of providing notice and an 
opportunity to be heard to employees suspected of sick leave misuse prior to corrective 
action by the City. Given the record before us we find that the collective bargaining 
agreement did not authorize the City’s actions at issue in this case and as such, the City 
has failed to rebut the Union’s prima facie case of unilateral change in violation of the 
Act. 
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 As to the issue of remedy, we find that make whole relief and an order requiring 
the City to cease and desist from engaging in such conduct would best effectuate the 
policies of the Act. 
   

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act it is hereby ORDERED that: 
 
I. The City of New Haven: 
 

A. Cease and desist from denying bargaining unit members a hearing before 
the chief or the assistant chief prior to the imposition of discipline, including 
reduction of regular pay in response to alleged misuse of the sick leave benefit. 
 
B. Take the following affirmative steps which we find will effectuate the 
purposes of the Act: 
 

1. Pay Michaels an amount equal to pay for two (2) days at Michaels’ 
pay rate in effect on August 26, 2012 and charge Michaels with the use of 
two (2) additional sick leave days in August, 2012. 

 
2. Pay Brooks an amount equal to pay for one (1) day at Brooks’ pay 
rate in effect on October 26, 2012 and charge Brooks with the use of one 
(1) additional sick leave day in October, 2012. 
 
3. Post immediately and leave posted for a period of sixty (60) 
consecutive days from the date of posting, in a conspicuous place where 
the employees of the bargaining unit customarily assemble, a copy of this 
Decision and Order. 
 
4. Notify the Connecticut State Board of Labor Relations at its office 
in the Labor Department, 38 Wolcott Hill Road, Wethersfield, 
Connecticut, within (30) days of the receipt of this Decision and Order of 
the steps taken by the City of New Haven to comply herewith. 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
   Wendella Ault Battey 
   Wendella Ault Battey 
   Acting Chairman 
 
   Kenneth Leech 
   Kenneth Leech 
   Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 1st    
day of May, 2014 to the following: 
 
Attorney Scott B. Nabel 
City of New Haven     RRR 
Office of Labor Relations 
165 Church Street 
New Haven, CT   06510 
 
Attorney Patricia A. Cofrancesco 
Law Offices of Patricia A. Cofrancesco  RRR 
89 Kimberly Avenue 
East Haven, CT  06512 
 
  

 
______________________________ 

  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

 
 
 


