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DECISION AND DISMISSAL OF COMPLAINT 

 On January 24, 2012, the United Public Service Employees Union (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 
amended on April 24, 2012, alleging that the Town of Madison (the Town) violated the 
Municipal Employee Relations Act (MERA or the Act) by subcontracting the work of the 
assistant building official out of the bargaining unit.  
 
 After the requisite preliminary steps had been taken, the parties entered into a 
partial stipulation of facts and exhibits and the matter came before the Labor Board for a 
hearing on January 23, 2013.  All parties appeared, were represented and were allowed to 
introduce evidence, examine and cross-examine witnesses, and make argument.  The 
parties filed post-hearing briefs, the last of which was received on March 18, 2013.  
Based on the entire record before us, we make the following findings of fact and 
conclusions of law and we dismiss the complaint. 
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FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and from 
February 18, 2011 to January 16, 2013 was the exclusive bargaining representative of a 
bargaining unit of certain non-supervisory Town employees, including the assistant 
building official. (Ex.4, 17).   
 
3. Section 29-260(a) of the General Statutes provides, in relevant part, “[t]he chief 
executive officer of any town … shall appoint an officer to administer the [building] code 
…. Such officer shall be known as the building official….” (Ex. 5).  

 
4.            The Town’s job description (Ex. 7) for the position of building official states, in 
relevant part:   
 

 
ESSENTIAL FUNCTIONS  

Receives applications, reviews and evaluates plans and specifications for building 
permits for compliance with State Building Code... and makes field inspections as 
required.  

 
Makes periodic field inspections of all materials and work under permit; enforces 
compliance with approved plans under building code, electrical, plumbing, 
heating and public safety rules and regulations by making periodic field 
inspections of all work under permit; conducts independent inspection; … 

 
*  *  * 

Supervises a … part-time building official.  
 

5. The amount of time necessary for building officials to conduct inspections varies 
widely depending on the type and extent of construction involved. Inspections of 
commercial construction or new residential construction require substantially more time 
than home improvement projects.      
   
6. The Town employed Fred Astorino (Astorino) as its full-time building official 
from October 1990, until Asterino’s retirement in November 2006.  During that time 
period, the Town also utilized independent contractors to perform inspections.   
 
7. In 2001, the Town hired Larry Remetta (Remetta) as a full-time construction 
manager.  Remetta reported to both the director of public works and the director of 
facilities and managed construction projects at Town and school facilities. Remetta 
performed duties related to the bidding and scheduling of such projects and interacted 
with building committees and architects to ensure that projects remained on schedule and 
within budget.   
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8. In July 2005, the Town retained an outside contractor, Robert Rothstein 
(Rothstein), to perform building official duties three days per week, including assisting 
Astorino with inspections.     
 
9. In September 2006, the Town appointed Rothstein as the full-time acting 

 

 building 
official and he continued to perform inspections with Astorino until Astorino’s retirement 
in November of that year.    

10. In February 2007, the Town appointed Rothstein to the position of building 
official and Rothstein conducted all inspections from March to August 2007.  
 
11. In or about August 2007, Remetta began performing residential and commercial 
building inspections on a part-time basis with Rothstein. 1

 

  Generally, Remetta performed 
his construction manager function in the morning and conducted inspections for the 
building department in the afternoon.    

12. In 2009, the Town appointed Remetta as the full-time assistant building official.  
The job description for that position (Ex. 9) provides, in relevant part:  
 

Under the direction of the Building Official, inspects residential and commercial 
construction, reviews plans and specifications and insures conformance with the 
State Building Code and related laws, regulations, codes, and ordinances. 
 

13. In June 2010, Rothstein died.  The Town retained an outside contractor, Justin  
Rossetti (Rosetti) to serve as acting building official and he served in that capacity until 
August 2010.2
 

  During this period Remetta performed all inspections.    

14. In August 2010, the Town appointed Vincent Garafalo (Garafalo) as acting 
building official on a part-time basis and Garafalo and Remetta both conducted 
inspections. 
 
15. In or about October 2010, the Town reorganized the department of public works 
and engineering and assigned its director, Michael Ott (Ott), responsibility for overseeing 
the land use department, the building department and the fire marshal’s office.   
 
16. In December 2010, the Town appointed Garafalo as the full-time building official. 
 
17. Commencing in January 2011, Ott conducted weekly staff meetings with 
department heads and reviewed each department’s workload. During one of these 
meetings, Garafalo advised Ott that there were not enough inspections, plan reviews and 
administrative functions in the building department for two full-time employees.    
 

                                                
1 Remetta obtained certification from the State of Connecticut as an assistant building official in 2005.     
 
2 At that time Rosetti was also the building official in the town of Clinton.  
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18.   Following an election, on February 18, 2011,  the Labor Board issued Decision 
No. 4495 establishing the bargaining unit and certifying the Union as the bargaining 
representative. (Ex.4 ). 
 
19. By mid-year 2011, it became nearly a weekly agenda item at to ask other 
department heads for work for Remetta.   In June 2011, Remetta began performing work 
for the assessor and zoning departments in addition to his building department duties. At 
this time Ott’s weekly staff meetings routinely explored possible work for Remetta in 
other departments.  
 
19. During the budget preparation process in late 2011, the Town reached a decision 
to reduce the regular working hours of the assistant building official which would result 
in a substantial reduction in salary and loss of benefits. 
 
20. In 2011, the building department performed 377 more inspections than the 
previous year. (Ex. 15) 
 
21. On January 3, 2012, First Selectmen Filmore McPherson (McPherson), Human 
Resources Manager Amy Dickman (Dickman), Garafalo, and Ott met with Remetta and 
informed him that his hours of work would be reduced to 15 hours per week effective 
April 1, 2012.     
  
22. By letter (Ex. 6) to Remetta dated March 1, 2012, Dickman stated, in relevant 
part:  
  
 As follow-up to our meeting on January 3, 2012, this letter confirms that your 
 position will be reduced from 40 hours to 15 hours per week effective April 1, 
 2012.  The decision to decrease your hours in the Building Department is based 
 on a management’s review of the workload in the department.  Unfortunately, 
 after a complete review, it was determined that there is not enough work to 
 warrant a full-time Assistant Building Official. 

 
Pursuant to the Employee Handbook, below are some changes to your 
employment that will be effective on April 1, 2012….    
 

23. On April 1, 2012, Remetta’s reduced schedule took effect.    
 

 

 
CONCLUSIONS OF LAW 

1. Absent an adequate defense, an employer commits an unlawful refusal to bargain 
and a prohibited practice when it unilaterally subcontracts or transfers bargaining unit 
work to non-bargaining unit personnel.  
 
2. The Town did not subcontract or transfer bargaining unit work in violation of the 
Act. 
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DISCUSSION 

The Union alleges that the Town illegally transferred the field inspection work of 
the assistant building official outside the bargaining unit to the building official.3

 

  The 
Town responds that the Union failed to prove a prima facie case of subcontracting in 
violation of the Act, that there is no remedy in this case because the Union has been 
decertified, and that the Union waived its rights by failing to demand bargaining.  For the 
reasons set forth below, we agree that the Union failed to establish an improper transfer 
of bargaining unit work and dismiss the complaint on that basis.           

We continue to assess claims of illegal subcontracting using the standard 
established in City of New Britain, Decision No. 3290 (1995).  The Union bears the 
initial burden of establishing that: (1) the work in question is bargaining unit work; (2) 
the subcontracting or transfer of work varied significantly in kind or degree from what 
had been customary under past established practice; and (3) the alleged subcontracting or 
transfer of work had a demonstrable adverse impact on the bargaining unit. Once a union 
has established a prima facie case the burden shifts to the employer to provide an 
adequate defense. City of New Haven, Decision No. 4656 (2013); Woodbridge Board of 
Education, Decision No. 4565 (2011); City of Bridgeport, Decision No. 4478 (2010).    

To establish a prima facie case, the Union must satisfy all three elements of the 
New Britain test. See City of Hartford, Decision No. 4499 (2011).  Accordingly, we need 
not address the first and third prongs of the New Britain analysis because we find, based 
on the record before us, that the Union failed to prove that the subcontracting in question 
varies significantly in kind or degree from what was customary under established past 
practice.  In City of New Britain, supra, we stated:  

Under this factor, we will look at the history of subcontracting/transfer of work 
including the type and amount of work performed previously by non-unit 
personnel and compare this historical information to the current action. We will 
also consider the “category” of non-bargaining unit personnel who have 
previously performed bargaining unit work. In this regard, we will consider the 
importance of facts that show that an employer’s action differs from past practice 
because the personnel to whom the work is to be assigned are of a different type 
than those to whom work was previously assigned (e.g., part-time non-unit 
employees v. outside subcontractor’s personnel). 

Id. at 36 (Quotation marks in original).  

There is no dispute that Remetta conducted inspections.  First, in July 2007, 
Remetta began conducting inspections on a part-time basis while still serving as 
construction manager.  Then, beginning in 2009, Remetta conducted inspections in his 
                                                
3 In its amended complaint, the Union also alleged that the Town unilaterally changed Remetta’s hours and 
working conditions and that the Town’s actions were motivated by anti-union animus. We do not consider 
these claims as the Union withdrew the anti-union animus allegation at the January 23rd hearing and did 
not brief the unilateral change allegations.  
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capacity as full-time assistant building official.  With respect to the amount of such work, 
the Union asserts that from 2007 through 2010 the percentage of building department 
inspections performed by Remetta “steadily increased” each year from 2007 to 2010.  
According to the Union, “approximately midway through [2011] the subcontracting 
began and ultimately deviated significantly from the established practice.” Union’s brief 
at 12.  We disagree for several reasons. 

First, the Union has failed to show that Remetta’s work was transferred to 
Garafalo. The number of inspections performed is not an accurate measure of total 
workload if the time and difficulty of each varies on the basis of the permit application 
involved. Second, while Remetta performed inspections, such work was also regularly 
performed by the building official. Indeed, the data upon which the Union relies reflects a 
practice whereby the building official routinely conducted the majority of inspections. 4

Based on our findings above, we also need not reach the merits of the other 
defenses asserted by the Town.  The complaint is dismissed.  

 
Nor can we ignore Remetta’s prior part-time status or the relatively short duration of his 
full-time tenure in the building department. Under these circumstances, we cannot find 
the reduction of Remetta to part-time status constitutes a significant departure from past 
established practice.  In short, after considering “the type and amount of work performed 
previously by non-unit personnel and compar[ing] this historical information to the 
current action” we find that the Union has not established the second prong under City of 
New Britain necessary to a prima facie case of illegal subcontracting. 

 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby  

ORDER  

ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED.   

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    
    Patricia V. Low 

Patricia V. Low 

    Chairman 
 
    
    Wendella Ault Battey 

Wendella Ault Battey 

    Board Member 
 
    
    Barbara J. Collins 

Barbara J. Collins 

    Board Member 

                                                
4 Given the other facts in this case, we do not find particularly significant that Remetta may have performed 
a slight majority of inspections during the year of Rothstein’s death.    
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of 
November, 2013 to the following: 
 
John M. Walsh, Esq. 
Licari, Walsh and Sklaver, LLC 
105 Court Street  
New Haven, CT 06511 
 
Floyd J. Dugas, Esq. 
Berchem, Moses & Devlin, P.C. 
75 Broad Street 
Milford, CT 06460 
  
 
 __________________________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 


