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DECISION AND ORDER 

 On January 11, 2012, the Hartford Municipal Employees Association (the Union) 
filed a complaint, with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the City of Hartford (the City) violated the Municipal Employee Relations 
Act (MERA or the Act) by unilaterally ceasing to provide an employee exercise area at 
City Hall.  
 
 After the requisite preliminary steps had been taken, the parties entered into a 
partial stipulation of facts and exhibits and the matter came before the Labor Board for a 
hearing on December 6, 2012. All parties appeared, were represented and were allowed 
to introduce evidence, examine and cross-examine witnesses, and make argument.  The 
parties filed post-hearing briefs on March 4, 2013. Based on the entire record before us, 
we make the following findings of fact and conclusions of law and we issue the following 
order. 
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FINDINGS OF FACT 

1. The City is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all 
material times has been the exclusive bargaining representative of various classifications 
of City employees.   
 
3. The City and the Union are parties to a collective bargaining agreement (Ex. 4) 
with effective dates of July 1, 2007 to June 30, 2013 which provides, in relevant part: 
 

ARTICLE I 
RIGHTS AND RECOGNITION 

 . . .  
 Section 1.5 MANAGEMENT RIGHTS 
 
 Except as specifically abridged or modified by . . . this Agreement, the City . . .  
 will continue to have . . . all of the rights, powers and authority heretofore 
 existing, including but not limited to the following . . . direct its employees. . .  
 maintain the efficiency of governmental operations; determine the methods, 
 means and personnel by which the City’s operations are to be conducted . . . 
 establish and revise or discontinue policies, programs and procedures to meet 
 changing conditions and to better serve the needs of the public; . . . and fulfill all 
 of its legal responsibilities.  The above rights, responsibilities and prerogatives are 
 inherent in the Court of Common Council and the Mayor by virtue of statutory 
 and charter provisions and cannot be subject to any grievance or arbitration 
 proceedings except as specifically provided for in this Agreement. 
 . . . 
     ARTICLE IV  

HOURS OF WORK, OVERTIME 
                                              AND FLEXIBLE SCHEDULE 
 
 Section 4.1 HOURS OF WORK 
 
 . . .  The standard work day for employees working a forty (40) hour week shall 
 start at 8:00 a.m. and end at 5:00 p. m. with one (1) hour for lunch .  
 . . .  

          
4. At all times relevant hereto the bargaining unit represented by the Union consisted 
of approximately two hundred City employees of which forty-five or more worked at 
City Hall at 525 Main Street.  
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5. In July 2009, the City equipped a room1

 

 on the third floor of City Hall with a 
substantial amount of exercise equipment for the exclusive use of employees as part of a 
wellness program designed to reduce insurance costs. The exercise room was open during 
regular business hours and available to employees before and after work and during   
lunch breaks. Use was conditioned on execution of a written liability waiver which 
required observance of posted usage policies and sign-in/sign-out sheets. City Hall does 
not have shower facilities. 

6. From June 2009 to March 2011, fourteen members of the bargaining unit signed 
exercise room liability waivers (Ex. 7) and daily usage of the exercise room ranged from 
zero to ten persons. The witnesses testified that sign-in/sign-out sheets were not used. 
 
7. Without notice to the Union, at some point in November 2011 the City removed 
all equipment from the exercise room at City Hall and converted the space to an office for 
the City’s Youth Services Division.  
 
8. The equipment was moved to the recreation center at Pope Park, a facility which 
was built seven years prior and contains a swimming pool, locker rooms, exercise gym, 
and showers. The Pope Park recreation center (Pope Park) is not within reasonable 
walking distance of City Hall and travel time by automobile, including walking time from 
City Hall to the employee parking lot, is approximately fifteen to twenty minutes.
 

  

9. Union president Ellen McCreery (McCreery) became aware of the elimination of 
the exercise room in December, 2010 and instructed Union attorney Stephen McEleney 
(McEleney) to seek its restoration. By letter (Ex. 5) to then City Director of Personnel 
Santiago Malave dated December 23, 2011, McEleney stated, in relevant part: 
 
 In 2008, the City installed an exercise facility . . . on the third floor of City Hall . . 
 . [T]he convenient location of a free exercise facility is an extremely important 
 employee benefit. . . [T]he unilateral elimination of an employee benefit of this 
 nature, without bargaining, is a prohibited practice under MERA . . . Therefore, 
 this is to respectfully demand that the City immediately reinstall the exercise 
 equipment in the locale from which it was removed and afford HMEA members 
 the opportunity to utilize same under the same terms and conditions as . . . 
 previously enjoyed.    
  
10. On January 11, 2012, then Deputy Human Resources Director John Byrne 
(Byrne) sent an email (Ex. 12) to McCreery and McEleney that stated, in relevant part: 
 
 By letter dated December 13, 2011, you “demanded that the city immediately 
 reinstall the exercise equipment in the locale from which it was removed and 
 afford HMEA members the opportunity to utilize same under the same terms and 
 conditions as they previously enjoyed” . . . First, it is my understanding that there 
 are some tentative plans that the Gym will be relocated perhaps to 525 Main St. 
                                                
1  Immediately prior to the installation of exercise equipment, the room was equipped with coffeepots and 
was used as an employee break room. 
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 sometime next Fall . . . For the record . . . it is estimated that the daily attendance 
 of employees using the gym was from a range of zero to ten. I’m sure you  would 
 agree that this  participation hardly represented . . . a highly utilized employee 
 benefit . . . In addition, the gym had been operative for only three years until the 
 business need to create additional office space . . . Certainly the city recognizes 
 the value of work-out facilities for all employees to use . . . However, please be 
 advised that the city doesn’t acknowledge that this matter is subject to negotiation 
 based on the above information . . . 
 
11. On January 13, 2012 Byrne sent McCreery an email (Ex. 13) which stated, in 
relevant part: 
  
 . . . It was common knowledge in October that additional space was need [sic] on 
 the third floor which resulted in the discontinuance of the workout facility. It 
 wasn’t as if the city discontinued it for no reason at all. . . employees were aware 
 of it for more than three months and on December 23, a letter is received by the 
 city demanding its reinstatement. You know that this is not possible. Had there 
 been some interest surfaced by employees immediately after the exercise room 
 was discontinued, perhaps there could have been some other alternatives 
 explored. . .  
  
12. At various times the City has provided space during non–working hours to 
facilitate employee access to weight loss and/or exercise programs including 
WeightWatchers, Zumba, and The Biggest Loser and participating employees paid the 
costs of such programs. 
 
13. Except for City Hall and the Department of Public Works (DPW) facility at 40 
Jennings Road, all City facilities presently afford employees ready access to exercise 
equipment for use during non-working hours at no cost. Although eleven DPW 
supervisors are headquartered at the Jennings Road facility, these employees are 
generally dispersed throughout the City performing physically demanding tasks during 
working hours. 
      
    
 

CONCLUSIONS OF LAW 

1. An employer’s unilateral change in an existing condition of employment that is a 
mandatory subject of bargaining will constitute a refusal to bargain in good faith and a 
violation of the Act unless the employer establishes an adequate defense. 
 
2. Ready access during lunch break periods to an area equipped with exercise 
equipment is a mandatory subject of bargaining. 
 
3. The City violated the Act when it unilaterally ceased providing employees at City 
Hall reasonable access to an area equipped with exercise equipment during lunch breaks.  
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DISCUSSION 

 The Union contends that the City unilaterally ceased providing an equipped 
exercise room for exclusive employee use at City Hall and seeks an order restoring the 
facility and granting attorney’s fees.  The City argues that the benefit at issue is not a 
mandatory topic as it was unrelated to work and had not been in existence for a sufficient 
period of time. In addition, the City contends that the change was authorized by the 
management rights provision in the collective bargaining agreement and that, in any 
event, the City’s actions were de minimus given the level of employee usage of the room.   
 
 An employer’s unilateral change in an existing condition of employment 
involving a mandatory subject of bargaining will constitute a refusal to bargain in good 
faith and a prohibited practice unless the employer proves an adequate defense.  
Southeast Area Transit District, Decision No. 4641 (2013); State of Connecticut, 
Judicial Branch, Decision No. 4532 (2011); Norwalk Third Taxing District, Decision 
No. 3695 (1999); Bloomfield Board of Education, Decision No. 3150 (1993); City of 
Stamford, Decision No. 2680 (1988). It is the Union’s initial burden to make a prima 
facie case establishing that a change in an existing condition of employment has in fact 
occurred, for if no change is proven, no further inquiry is warranted.  Town of Hamden, 
Decision No. 2364 (1985). There are several well recognized defenses to claims of 
unlawful unilateral action by an employer.  A prohibited practice will not be found where 
the complaining union failed to timely demand bargaining, where the action at issue is de 
minimus or wholly within the scope of managerial discretion, or where the collective 
bargaining agreement gives express or implied consent to the type of unilateral action 
involved. Region 16 Board of Education v. State Board of Labor Relations, 299 Conn. 
63, 74 (2010); City of Norwich v. Norwich Firefighters, 173 Conn. 210 (1977). 
  
 In order for a matter to be categorized as a mandatory subject of bargaining, it 
must have a material effect on employment as negotiable working conditions do not 
include those matters which are only indirectly, incidentally, or remotely related to 
employment. State of Connecticut, Judicial Branch, Decision No. 4532 (2011); City of 
Groton, Decision No. 4354 (2008); Town of Windsor, Decision No. 3435 (1996). The 
line between mandatory subjects and non-mandatory subjects of bargaining is drawn by 
balancing the directness and the depth of the item’s impingement on conditions of 
employment against the extent of the employer’s need for unilateral action without 
negotiation to serve or preserve an important policy decision. City of Groton, supra; 
Town of Windsor, supra; Town of East Haven, Decision No. 1279 (1975); West 
Hartford Education Association v. DeCourcy, 162 Conn. 566, 581 (1972).  
 
 We have little difficulty finding that the nature of the benefit at issue, an equipped 
exercise area accessible to City Hall employees during work breaks, significantly affects 
working conditions given the factual context before us. The two year existence of the 
City Hall exercise room established a benefit that, but for a small segment of the City’s 
non-sedentary workforce, was provided for all other City employees. Office work is 
generally sedentary and healthy exercise during work breaks facilitates employee 
wellness which promotes productivity and reduces insurance costs. The City does not 
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appear to dispute the importance of exercise as is evidenced by its cooperation in 
providing areas for employee participation in exercise/weight –loss programs during non-
working hours. As such, the City’s reliance on State of Connecticut, Dept of Correction, 
Decision No. 3632 (1998) and Town of Windsor, Decision No. 3435 (1996) is misplaced 
because the use of public property at issue in those cases was unrelated to bargaining unit 
members’ employment.   
  
 While we assume that the City’s Youth Services Division performs a necessary 
and important function, there is nothing in the record before us to establish that an 
immediate need for office space so compelling as to justify immediate unilateral action.     
Ready access to an equipped exercise room at City Hall is not unlike other “creature 
comforts” we have addressed in the past and having balanced the parties’ interests in this 
case, we find this benefit to be a mandatory topic subject to negotiation.  See State of 
Connecticut, Judicial Branch, supra (break room television); Town of Wallingford, 
Decision No. 3662 (1999) (coffee pot/kitchen area). As the Union has established a prima 
facie case we turn to the City’s defenses. 
 
 The City argues that section 1.5 of the collective bargaining agreement affords it 
“complete control and discretion over its organization.” City brief p. 3. We disagree. “In 
addressing this claim we exercise our limited jurisdiction to interpret a contract where the 
employer’s conduct constitutes a prima facie violation of the Act and the employer seeks 
to justify its conduct on the grounds that the contract permits the change.” Woodbridge 
Board of Education, Decision No. 4565 p. 9 (2011) (internal quotation marks omitted); 
New Haven Parking Authority, Decision No. 3523 (1997); see also Town of Plainville, 
Decision No. 1790 (1979). We have long held that management rights clauses are to be 
strictly construed and we will not find a waiver of a union’s rights under the Act absent 
clear and specific language. City of Bridgeport, Decision No. 4458 (2010); Town of 
Farmington, Decision No. 3237 (1994); State of Connecticut, Dept. of Public Safety, 
Decision No. 2419 (1985); City of New Haven, Decision No. 1342 (1975). Since section 
1.5 does not contain specific language waiving the Union’s right to negotiate changes to 
the condition of employment at issue in this case the City’s contract defense must fail. 
 
  The elimination of the exercise room was not de minimus given the record before 
us. The City admits that at a minimum, up to ten employees used the benefit on a daily 
basis. While the Pope Park facility is better equipped, travel time makes it effectively 
unavailable to City Hall personnel during lunch breaks. The City could and should have 
negotiated this change in lieu of unilateral action. MERA and its federal counterpart are 
based on the same policies and “[t]he underlying philosophy of the Labor Act is that 
discussion of issues between labor and management serves as a valuable prophylactic by 
removing grievances, real or fancied, and tends to improve and stabilize labor relations.” 
Westinghouse Electric Corp. v. NLRB (rejecting claim that a penny a cup increase in the 
price of coffee was too insignificant to require bargaining), 369 F.2d 891, 895, rev’d en 
banc, 387 F.2d 542 (1967), but quoted with approval in Ford Motor Co. v. NLRB, 441 
U.S. 488, 502 n. 14 (1979). 
 
Turning to the issue of remedy we find that restoration of the status quo ante as proposed 
by the Union would best effectuate the policies of the Act.    
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ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby  
 
 ORDERED, that the City of Hartford 
 
I. Cease and desist from unilaterally removing the employee exercise facility 

formerly located on the third floor of City Hall, 550 Main Street, Hartford, 
Connecticut. 

 
II. Take the following affirmative action which we find will effectuate the purposes 

of the Act: 
 

A. Restore all equipment and exercise related items removed from the third 
floor of City Hall in 2011, or the substantial equivalents thereof, to an air 
conditioned room at City Hall, of at least equal dimensions to the former 
exercise room, which room shall be for exercise and for the exclusive use 
of employees. 

 
 B.  Bargain in good faith with the Union over any proposed relocation or 

 substantial alteration of the City Hall exercise room. 
 

C. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees 
of the bargaining unit customarily assemble, a copy of the Decision and 
Order in its entirety. 

 
D. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut 
within thirty (30) days of receipt of this Decision and Order of the steps 
taken by the City of Hartford to comply herewith. 

 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    
    Patricia V. Low, Chairman 

Patricia V. Low, Chairman 

 
    
    Wendella Ault Battey 

Wendella Ault Battey 

     Board Member 
 
     
     Barbara J. Collins 

Barbara J. Collins 

     Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 31st

 

 day of  
October, 2013 to the following: 

Catharine H. Freeman, Assistant Corporation Counsel  
City of Hartford 
550 Main Street – Room 303 
Hartford, CT 06103 
 
Attorney Stephen F. McEleney 
McEleney & McGrail  
20 Church Street, Suite 1730 
Hartford, CT 06103 
 
 
  
 
 __________________________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 


