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DECISION AND DISMISSAL OF COMPLAINT 

 On October 7, 2011 Michael Cruess, (the Complainant) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that the 
Connecticut State Employees Association, SEIU, Local 2001 (the Union) violated the 
State Employee Relations Act (SERA or the Act) by breaching its duty of fair 
representation. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on December 12, 2012.  All parties appeared, were represented 
by counsel and were given full opportunity to present evidence, examine and cross-
examine witnesses, and make argument.  The parties submitted post-hearing briefs, the 
last of which was received on February 15, 2013, and reply briefs which were received 
on March 1, 2013. 
 

 
FINDINGS OF FACT 

1. The State is an employer pursuant to the Act. 
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2. The Union is an employee organization pursuant to the Act and at all material 
times has been the recognized bargaining representative for State employees whose job 
titles are placed in the certification of the Engineering Scientific and Technical Unit (P-4) 
as provided by statute or by agreement of the State and the Union. 
 
3. The State and the Union are parties to a collective bargaining agreement (Ex. 4) 
with effective dates of July 1, 2009 through June 30, 2012 that contains the following 
relevant provisions: 
 
   ARTICLE 14 – GRIEVANCE PROCEDURE  
 
 Section One.  Definition.  Grievance.  A grievance is defined as, and limited 
 to, a written complaint involving an alleged violation or a dispute involving the 
 application or interpretation of a specific provision of this Agreement. 
 . . .  
 Section Six.  The Grievance Procedure. 
 . . .  
 Arbitration. . . . an unresolved grievance may be submitted to arbitration by the 
 Union or by the State, but not by an individual employee(s), except that individual 
 employees may submit to arbitration in cases of dismissal . . .  
 
 Section Nine.  Arbitration. 
  

This Section Nine addresses arbitration submission and scheduling.  In prior P-4 
contracts, there was a requirement for the arbitrator to be available to schedule the 
case within 60 days of appointment.  This procedural provision was frequently not 
followed. . . .  
 
Effective July 1, 2001, the above referenced 60 day period was removed from 
section nine.  In agreeing to this deletion the parties pledged a cooperative 
approach and effort to schedule arbitration hearings. . . .  
 
(a) Effective with the Legislative approval of this Collective Bargaining 
Agreement the parties shall agree as to whom the arbitrators will be to serve on 
the P-4 panel . . .  
 
The panel shall be scheduled to hear arbitration cases filed for hearing on a 
rotating basis, by alphabetical order, unless the parties agree to the contrary in any 
case . . .  
. . . 
(c). . . The arbitrator shall render his/her decision in writing no later than thirty 
(30) calendar days after the conclusion of the hearing unless the parties jointly 
agree otherwise. 
. . .  

Effective July 1, 2006, the following expedited process may be applied for 
dismissed employees.  After the Step 3 decision, the matter may be submitted 
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directly to a mutually agreed upon designated arbitrator, who has previously 
agreed to hold such hearings within thirty (30) calendar days.  The arbitrator shall 
then hold the arbitration hearing within thirty (30) calendar days.  The parties by 
mutual agreement may extend the time limits described above. 

. . .  

ARTICLE 15 – DISCIPLINE, SUSPENSION, DEMOTION AND 
DISMISSAL 

Section One.  No permanent employee in the classified service who has 
completed the working test period . . . shall be . . . dismissed, except for just cause    

. . . 

Section Four. Definitions and Procedures . . .  

. . .  

C. Dismissal 

. . .  

(b)  The following may be considered causes for the dismissal of any employee. . .  

. . . 

(4)  Offensive, indecent or abusive conduct towards the public . . . [or] . . .  
coworkers . . .   

. . .  

Section Five.  The grievance procedure shall be the exclusive forum for resolving 
disputes over disciplinary action . . .  

4. At all times material hereto the State Department of Transportation (DOT) had 
adopted a Sexual Harassment Prevention Policy and Report Procedure which provided, in 
relevant part: 
  

The Department considers sexual harassment to be any unwelcome conduct of a 
sexual nature that is personally offensive, lowers morale, and interferes with work 
productivity.  The Department determines unwelcome conduct of a sexual nature 
from the point of view of the victim, not the harasser. 
 
The following are some examples of sexual harassment: 
 
 · Repeated offensive sexual flirtation, advances, or propositions 
            · Discussing sexual activities 
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            · Inappropriate or lewd commenting about an individual’s body or     
   physical attributes 

. . .  
The Department prohibits and will not tolerate sexual harassment, of any kind, by 
its employees.  Such misconduct undermines the integrity of the employment 
relationship.  Any employee who violates this policy will be subject to discipline, 
up to and including termination of employment. 
. . .  

(Ex. 10). 
 
5. In 1987 Complainant was hired by DOT and was a member of the Union and the 
P-4 bargaining unit.    
 
6. From 1998 to 2006 Complainant had regular work contact with Patrick Patterson 
(Patterson) a technician employed by DOT contractor Tilcon Connecticut (Tilcon) as 
both men were involved in asphalt testing.  During this period of time Complainant 
would routinely make inappropriate sexual comments to Patterson which made Patterson 
feel uncomfortable.  In September of 2006, Complainant became a Transportation 
Engineer II with DOT and his regular contact with Patterson ceased. Complainant was 
assigned to DOT’s Rocky Hill district at this time and immediately prior to February, 
2010, his duties required extensive travel and overtime work. (Ex.10).   
 
7. During the early morning hours of August 25, 2009, Complainant had occasion to 
enter the Tilcon lab where Patterson was working.  In the presence of a DOT consultant 
Complainant made a number of inappropriate sexual comments to Patterson. Patterson 
was upset by this behavior and subsequently complained to his co-workers and 
supervisors at Tilcon. 
 
8. Tilcon filed a complaint with DOT on September 21, 2009 which was assigned to 
DOT’s Office of Equal Opportunity and Diversity (OEOD) for investigation.  OEOD 
concluded its investigation on December 2, 2009, finding that Complainant had violated 
DOT’s sexual harassment policy.  On February 8, 2010, DOT conducted a Loudermill 
hearing and by letter (Ex. 8) dated February 25, 2010, DOT Assistant Agency Human 
Resources Administrator Wanda Seldon notified Complainant that his employment 
would be terminated effective March 12, 2010. 
 
9. The Union filed a grievance contesting Complainant’s termination of employment 
and then Union P-4 council president John Vitale (Vitale) and Union steward Tim 
McGuane represented Complainant at Steps I and II of the grievance procedure. When 
the matter proceeded to Step III, Vitale asked Union staff representative Joanna James 
(James) to handle the grievance, per the Union’s practice.1

 

  James had substantial prior 
experience handling termination cases. 

10. On or about the time James commenced handling the Complainant’s grievance 
Vitale met with James and Union Executive Director Robert Rinker (Rinker) and asked 
                                                
1 Vitale testified that Union staff representatives ordinarily handle grievances that reach Step III. 
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that the expedited arbitration process be used. After discussing the request with Rinker 
and another Union staff representative, James concluded that an existing P-4 panel 
member was not available to hear an expedited arbitration and that Complainant’s case 
was too serious to risk with an unknown arbitrator who was unfamiliar with the P-4 
collective bargaining agreement or State workplaces.  Noting that the parties had not used 
the expedited arbitration procedure in prior cases, James informed Vitale that the existing 
P-4 panel consisted of experienced members of the National Academy of Arbitrators and 
that the Union should use an existing P-4 panel member to arbitrate Complainant’s 
grievance. 
 
11. On December 1, 2010 P-4 panel member Tim Bornstein (Bornstein) conducted an 
arbitration hearing in which the Union and the State agreed to the following issues: 
 
  Was the dismissal of Michael Cruess for just cause? 
 
  If not, what shall the remedy be consistent with the terms 
  of the collective bargaining agreement? 
 
James introduced testimonial and documentary evidence in support of Complainant’s 
grievance. 
 
12. On or about February 10, 2011, James submitted a twenty-seven page brief (Ex. 
9) to Bornstein in support of the grievance.  The Union did not submit a reply brief to 
Bornstein. 
 
13. On or about April 5, 2011, Bornstein issued an award (Ex. 10) stating: 
 
  The termination of Michael Cruess was not for just cause. 
  The Department of Transportation did have just cause to suspend 
  Cruess. 
 
  As a remedy, Cruess must be reinstated to his former position, but 
  without back pay or benefits. 
 
Bornstein’s memorandum of opinion contained a single footnote which states: 
 
  The Union objects to the State’s attaching of a number of decisions 
  to its brief, including the Gamache case.  Parties are free to attach  

arbitration and judicial decisions to their briefs in support of their 
arguments.  Arbitration and judicial decisions are in the nature of 
argument, not evidence.  If the Union wished, it could have sought 
leave to file a reply brief. 

 
14. After the award issued, the Union assigned Complainant’s long-term friend and 
fellow steward John Fasolo (Fasolo) to serve as Complainant’s advocate on award 
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compliance issues.  Complainant informed Fasolo that he wanted to be reassigned out of 
the Rocky Hill district. 
 
15. Upon reinstatement, Complainant was assigned to perform aggregate testing 
duties in a DOT laboratory.  This assignment does not entail travel or work in excess of 
Complainant’s regular schedule.  At some point Complainant informed Fasolo that he 
wanted to return to his original assignment in the Rocky Hill DOT district. 
 
16. On May 6, 2011, Complainant met with Vitale, Fasolo, then Union collective 
bargaining director Richard Boyd (Boyd), James, and Union staff representative George 
Gould (Gould) to discuss the State’s compliance with the award and other unresolved 
issues involving Complainant.  At the conclusion of the meeting it was understood that 
James would seek restoration of Complainant’s unused sick and vacation leave, that 
Gould would seek to resolve an unrelated disciplinary matter involving Complainant and 
that Boyd would seek restoration of Complainant’s original job assignment. 
 
17. By email (Ex. 1) to Complainant dated June 19, 2011, Boyd stated, in relevant 
part: 
 
 Your “issues” are not the organizational priority right now and subsequently are 
 not mine. For as you articulated the upcoming Contract vote is organizational 
 priority #1. So I shall not schedule any meeting with you until I have the required 
 information to promulgate an effective strategy for you. That shall not take place 
 until after the contract vote. 
 
 Finally, Mike let me be crystal clear with you, your time line demands do not 
 bode you well with respect to your interactions with me. I strongly suggest that 
 you find a different approach!  
  
18. Complainant’s unused sick and vacation leave were subsequently restored 
however the State has refused to restore Complainant to his prior assignment claiming 
that the functions formerly performed by Complainant have either been eliminated or 
performed in a different manner since Complainant’s dismissal.   
 
19. On May 31, 2012 the Union filed a complaint (SPP-29,812) with the Labor Board 
alleging that the State had violated the Act by failing to reinstate Complainant to his 
former position as required by the award. 

 

 
CONCLUSIONS OF LAW 

1.  It is a prohibited practice for a union or its agents to breach the duty of fair 
representation owed to bargaining unit members by engaging in conduct that is arbitrary, 
discriminatory, or in bad faith. 
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2.  The Union did not fail to process the grievance contesting Complainant’s 
termination, or fail to enforce the resulting arbitration award, in breach of its duty of fair 
representation. 
 

 
DISCUSSION 

 Complainant claims that the Union violated the Act2

     

 by failing to properly   
prosecute a grievance challenging his employment termination. Specifically, 
Complainant argues that the Union should have utilized the expedited arbitration 
procedure under the collective bargaining agreement, filed a reply to the State’s 
arbitration brief, and enforced   the requirement in the award that Complainant be 
reinstated to his former position.  

  The duty of fair representation under federal law arises from a union’s legal 
status as exclusive employee representative which necessarily entails “a statutory 
obligation to serve the interests of all members without hostility or discrimination toward 
any, to exercise its discretion with complete good faith and honesty, and to avoid 
arbitrary conduct.” Vaca v. Sipes, 386 U.S. 171, 177 (1967). The United States Supreme 
Court holds that “a union’s actions are arbitrary only if . . .  the union’s behavior is so far 
outside ‘a wide range of reasonableness’ as to be irrational.” Air Line Pilots Association, 
International v. O’Neill, 499 U.S. 65, 67 (1991) (quoting Ford Motor Co., v. Huffman, 
345 U.S. 330, 338 (1953)) (Internal citation omitted).  “This ‘wide range of 
reasonableness’ gives the union room to make discretionary decisions and choices even if 
those judgments are ultimately wrong.” Marquez v. Screen Actors Guild, Inc., 525 U.S. 
33, 45-46 (1998).  See United Steelworkers of America v. Rawson, 495 U.S. 362, 372-
373 (1990) (“The courts have in general assumed that mere negligence … would not state 
a claim for breach of the duty of fair representation, and we endorse that view today.”).  

 
We have repeatedly affirmed these principles and have long required evidence 

that a union’s conduct towards a bargaining unit member is motivated by hostility, bad 
faith, or dishonesty in order to establish that a violation of the Act has occurred. Local 
269, Council 4, AFSCME, AFL-CIO (Vera O’Brien), Decision No. 4485 (2010); 
School Administrators of Waterbury (David J. Gardino), Decision No. 4091 (2005); 
Anthony Parente and the Hamden Education Association (Vincent Virgulto), Decision 
No. 3974 (2004); Local 1565, Council 4, AFSCME, AFL-CIO (David Bishop), 

                                                
2 Conn. Gen. Stat. § 5-272(b)(4) states: 
  
 Employee organizations or their agents are prohibited from: . . . (4) breaching their duty of fair 
 representation pursuant to section 5-271 . . . 
 
Conn. Gen. Stat. § 5-271 states, in relevant part: 
 
 (d) When an employee organization has been designated, in accordance with the provisions of this  
 chapter, as the exclusive representative of employees in an appropriate unit, it shall have a duty of 
 fair representation to the members of that unit.  
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Decision No. 3510 (1997). A union “has no obligation to pursue any grievance, or to 
carry it to arbitration, as long as the decision is not arbitrary, discriminatory, or in bad 
faith.” 

 

 Local 1565, Council 4 AFSCME (David Bishop), supra at p. 4 (citing Vaca v. 
Sipes, supra) (Internal quotation marks omitted); see also Local 269, Council 4, 
AFSCME (Vera O’Brien), supra; Town of Greenwich (June Davila), Decision No. 
4348 (2008); Teamsters, Local 677 (Ida Singer), Decision No. 1141 (1973). This 
standard applies to those grievances a union has chosen to pursue to arbitration and it is 
well established that mere negligence at this level is insufficient to establish a violation of 
the Act. Council 4, AFSCME, AFL-CIO (Mahesh Talwar), Decision No. 3782 (2000); 
City of Bridgeport (Brown), Decision No. 1963 (1980). “Our case law requires us to 
evaluate the legality of the Union’s conduct, not its wisdom or quality.” University of 
Connecticut AAUP (Judith Heald), Decision No. 2714 p. 6 (1989). 

Complainant does not allege that the Union’s decision to utilize the regular 
arbitration procedure was discriminatory or motivated by hostility or bad faith. Nor do we 
find any basis in the record to support a conclusion that this decision was perfunctory or 
arbitrary. James was familiar with the qualifications and identities of the existing P-4 
panel members and since arbitration cases were assigned on a rotating basis she would 
have had a reasonable expectation as to which member would likely hear Complainant’s 
grievance. The expedited procedure, however, had never been employed and required 
both the parties’ consent to a particular arbitrator and that arbitrator’s consent to an 
immediate hearing. James’ concern that she could not risk Complainant’s case, given the 
issues involved, on an unknown3

 

 arbitrator reflects neither indifference nor apathy to 
Complainant’s rights under the collective bargaining agreement. If anything, the record 
supports a contrary conclusion; that Complainant was afforded experienced and effective 
representation at arbitration.   

Similarly, the absence of a reply brief does not establish a breach of the duty the 
Union owed the Complainant given the record before us. The parties had not agreed to 
file reply briefs as evidenced by Arbitrator Bornstein’s reference to “leave to file” and we 
agree with Bornstein that legal decisions ordinarily4 are not evidence and as such may be 
cited or attached to a party’s brief. Complainant makes no attempt to identify any 
argument 

 

the Union failed to make in its extensive brief and could or should have raised 
in a reply brief and as such we conclude that the Union fulfilled its obligations in this 
regard. 

The record does not support a conclusion that the Union violated the Act with 
respect to enforcement of Bornstein’s award. The Union secured restoration of 
Complainant’s unused leave time and is presently, through prohibited practice 
proceedings, contesting the State’s compliance with the award’s requirement that 

                                                
3 Given James’ extensive experience handling P-4 grievances, we find her belief as to the unavailability of 
the existing panel for immediate hearings to be both in good faith and supported by the elimination of the 
prior 60 day scheduling requirement in Art. 14 § 9. We also note that the position of Complainant’s 
grievance in the regular rotation might have changed had the parties unsuccessfully attempted to agree on 
an expedited arbitrator. 
4  Cf. Hartford Board of Education, Decision No. 4528 (2011). 
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Complainant be “reinstated to his former position”. Although the Union did not 
commence these proceedings for nearly a year after the award issued, we do not find that 
this delay was the result of hostile or arbitrary conduct given the evidence. Upon issuance 
of the award Complainant retained his job title and was reassigned outside his original 
district per his request. Upon notice that Complainant found his new assignment  
unacceptable, the Union investigated the State’s claim that DOT operations had changed 
in the interim and the Union attempted, albeit unsuccessfully, to negotiate an acceptable 
resolution. These activities are well within the Union’s traditional role and there is 
nothing to indicate that Complainant’s entitlement to make-whole relief in the pending 
prohibited practice proceedings has been compromised. 

 
Given the foregoing, it is clear that the Union acted towards the Complainant at 

all times in this matter in good faith, and without hostility, arbitrariness or discrimination. 
As such, we conclude that there is no violation of the Act and we dismiss the complaint. 
 

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations by the State Employees Relations Act, it is hereby  
 

 ORDERED that the complaint filed herein be, and the same hereby is 
DISMISSED. 
 
CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
Patricia V. Low 

Chairman  
 

Wendella A. Battey  
Wendella a. Battey 

Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 16th 
day of August, 2013 to the following: 
 
Attorney Tiffany Sabato 
Law Office of Martyn Philpot, Jr. 
409 Orange Street  
New Haven, CT 06511 
 
Attorney Robert J. Krzys 
Law Office of Robert J. Krzys 
P.O. Box 207 
New Hartford, CT 06057 
 
  

________________________________ 
 Harry B. Elliott, Jr., General Counsel   
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
 

 
 
 ` 
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