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DECISION AND DISMISSAL OF COMPLAINT 

 On June 7, 2011, Darrell L. Brooks (the Complainant) filed a complaint, amended 
on September 29, 2011 and April 9, 2012, with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that Local 825, New Haven Firefighters Union (the 
Union) had violated the Municipal Employee Relations Act (MERA or the Act) by 
breaching its duty of fair representation.  

 
After the requisite preliminary steps had been taken, the matter came before the 

Labor Board for a hearing on June 22, 2012.  All parties appeared, were represented and 
were allowed to present evidence, examine, and cross-examine witnesses and make 
argument.  Both parties submitted post-hearing briefs, the last of which was received on 
August 31, 2012.  Based on the entire record before us, we make the following findings 
of fact and conclusions of law and dismiss the complaint.   
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FINDINGS OF FACT 

1. The City of New Haven is an employer pursuant to the Act. 
 
2. The Union is an employee organization pursuant to the Act and at all material 
times has been the recognized bargaining representative for “all the uniformed and 
investigatory positions within the [New Haven] Department of Fire Service, except that 
of Fire Chief and Department Executive Officer.” (Ex. 5). 
 
3. By official bulletin dated April 7, 1972  New Haven Department of Fire Service 
(Fire Service) Chief Francis Sweeney issued General Order # 70 (Ex. 10) which stated, in 
relevant part: 
   
 TO ALL MEMBERS OF THE DEPARTMENT: 
 
 SUBJECT
 

 – GUIDELINES FOR HEAD AND FACIAL HAIR STYLING 

            AFTER MANY DISCUSSIONS . . . WE ARE ADOPTING THE 
 FOLLOWING RULES . . .  
    
            1.    NO FACIAL BEARDS 
                        . . .  
                       4.   IF THE INDIVIDUAL HAS A MOUSTACHE, IT SHALL . . . 
 NOT BE ALLOWED TO EXTEND BEYOND A LINE PERPENDICULAR TO 
 THE CORNER OF THE MOUTH. 
             . . .  
                       RESEARCH HAS PROVEN THAT BEARDS AND 
 OVERGROWN MUSTACHES

 . . .  

 HAVE INTERFERED WITH THE 
 EXHALATION VALVES ON FACE MASKS, ALSO WITH THE AIR 
 INTAKE CHANNELS ON SOME MASKS, AND ALSO HAVE BEEN 
 KNOWN TO CREATE OTHER HAZARDS. 

 (Emphasis in original).  
 
4. At all times relevant hereto Section 9 of the Fire Service regulations (Ex. 26) has 
provided: 
 
 Members shall be treated impartially, without favoritism or unjust discrimination, 
 in assignment of duties or otherwise. 
  
5. The Union and the City were parties to a collective bargaining agreement (Ex. 5) 
with effective dates of July 1, 2006 through June 30, 2011 that provided, in relevant part: 
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   ARTICLE VI - 
  6.1 In the event that any dispute arises between the City and the Union or any 
 employee concerning the interpretation or application of any provisions of this 
 Agreement or concerning . . . conditions of employment which are provided for . . 
 . in any . . . regulation or policy, or concerning any matter or condition arising out  
 of the employer-employee relationship . . . such difference or dispute . . . shall be 
 settled in accordance with the procedures set forth herein: 

GRIEVANCE PROCEDURE 

 
 
 

Step I 

 The Union shall submit such grievance in writing to the Chief  . . . within ten (10) 
 days of the occurrence or event giving rise to the grievance . . .  
 . . .  
 
  

Step IV 

 If such grievance is not resolved to the satisfaction of the Union and the grievant . 
 . .  the Union may submit the dispute to arbitration . . . 
 
 6.2  . . . the arbitrator[’s] . . . decision shall be final and binding upon both 
 parties . . . 
 . . .  
 6.6 Nothing herein shall prevent any employee from representing his own 
 grievance and representing himself, at Steps I, II, and III of the Grievance 
 Procedure. 
 . . .  
 
6. At all times relevant hereto, the Complainant was a member of the bargaining unit 
represented by the Union and was employed as a firefighter assigned to Engine #8 at the 
Whitney Avenue firehouse.  
  
7. On September 4, 2009 at 7:30 a.m. and immediately prior to the commencement 
of Complainant’s work shift, Captain Dwyer (Dwyer), Complainant’s supervisor, ordered   
Complainant to shave the hair along the underside of his bottom lip. Complainant then 
notified Union Secretary/Treasurer, James Kottage (Kottage), of the order by cell phone   
and indicated that he probably would not shave. Kottage responded that he would 
immediately drive to the Whitney Avenue firehouse. 
 
8. While en route to the firehouse, Kottage received two additional telephone calls 
from the Complainant. During the first call, Complainant advised Kottage that Dwyer 
stated that unless Complainant shaved by 8:00 a.m. he would be considered 
insubordinate, sent home, and subject to discipline. During the second call, Complainant 
stated that Battalion Chief King (King) had arrived and that Complainant had refused 
King’s order to shave. At Kottage’s request, Complainant handed the telephone to King 
who stated that he was taking Engine #8 out of service until a replacement for 
Complainant was obtained and that he would not defer acting until Kottage arrived. 
Kottage and King then agreed that if Kottage persuaded Complainant to shave 
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immediately, King would put Engine #8 back in service and refrain from taking 
disciplinary action. 
 
9.  Complainant shaved the hair under his lower lip after speaking to Kottage and 
Engine #8 was placed back in service 
 
10.  After arriving at the firehouse, Kottage spoke to the Complainant and to Captain 
Dwyer and Dwyer denied that Complainant was being “singled out.”   Later that day, 
Kottage spoke to King about the incident.  Kottage spoke to no other witnesses and did 
not record his findings.   
 
11.  By letter dated September 4, 2009, Complainant requested a meeting with Fire 
Service Chief Michael E. Grant to discuss the incident. A short meeting between 
Complainant and Chief Grant was eventually held and Kottage attended at Complainant’s 
request. At the end of the meeting Complainant agreed to continue to shave and to 
otherwise comply with General Order #70. 
 
12. Approximately one week after the meeting with Chief Grant Complainant went to 
the Union office and discussed the possibility of filing a grievance with Kottage and 
Union President Patrick Egan (Egan). Egan informed the Complainant that the Union 
would not file a grievance contesting compliance with General Order #70 because it had 
no merit. 
 
13. By two letters to Chief Grant dated September 18, 2009, Complainant submitted 
grievances alleging that on September 4, 2009 he was subjected to an unreasonable order 
and denied his right to Union representation. (Ex. 15).  
 
14. By letter (Ex. 16) to City Labor Relations Director Craig Manemeit (Manemeit) 
dated October 27, 2010, Kottage made an information request as follows: 
 
 I request under MERA for Brooks Grievance the following: SCBA1

 

 Fit test 
results  for the past ten years.  

15. On November 30, 2010, Complainant and Kottage met with Manemeit pursuant 
to Step III of the grievance procedure and discussed the Complainant’s grievances. At the 
conclusion of the meeting Manemeit indicated that the grievances were without merit and 
were being denied.  By letter (Ex. 18) dated December 10, 2010 Manemeit issued a 
written denial.     
 
16.   By voicemail, facsimile and letter (Ex. 19) dated December 20, 2010 to now 
Union President Kottage, Complainant requested that the Union submit the grievances to 
arbitration. After agreeing with another union officer that the grievances had no merit 
Kottage declined to file for arbitration.   
 

                                                
1 “SCBA” is an acronym for Self Contained Breathing Apparatus. 
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17. Discipline was not imposed on Complainant as a result of his conduct on 
September 4, 2009.  
 

 
CONCLUSIONS OF LAW 

1.  It is a prohibited practice for a union or its agents to breach the duty of fair 
representation owed to bargaining unit members by engaging in conduct that is arbitrary, 
discriminatory, or in bad faith. 
  
2.  The Union did not breach its duty of fair representation when it declined to file 
grievances regarding the events of September 4, 2009 or when it declined to demand 
arbitration of the Complainant’s grievances.  
 

 
DISCUSSION 

The Complainant asserts that the Union breached its statutory duty of fair 
representation by failing to properly investigate and pursue his grievances challenging 
City interference with Complainant’s access to Union representation on September 4, 
2009 and the City’s application of General Order # 70 to Complainant on that date. The 
Union responds that Complainant failed to establish any breach of the duty of fair 
representation.  Based on the evidence before us, we agree with the Union and dismiss 
the complaint.   

 
Our standard for the duty of fair representation is based on the United States 

Supreme Court’s reasoning in Vaca v. Sipes, 386 U.S. 171 (1967), that a union’s status as 
exclusive employee representative necessarily entails “a statutory obligation to serve the 
interests of all members without hostility or discrimination toward any, to exercise its 
discretion with complete good faith and honesty, and to avoid arbitrary conduct.” Id. at 
177.  These principles apply to a union’s exercise of its discretion as to whether and how 
far to pursue a grievance.  A union “has no obligation to pursue any grievance, or to carry 
it to arbitration, as long as the decision is not arbitrary, discriminatory, or in bad faith.” 2

 

  
Local 1565, Council 4 AFSCME (David Bishop), Decision No. 3510 p. 4 (1997) (citing 
Vaca v. Sipes, supra) (Internal quotation marks omitted); see also Local 269, Council 4, 
AFSCME (Vera O’Brien), Decision No. 4485 (2010); Town of Greenwich (June 
Davila), Decision No. 4348 (2008); Teamsters, Local 677 (Ida Singer), Decision No. 
1141 (1973).    

The evidence does not support a conclusion that the Union acted arbitrarily in the 
investigation of the Complainant’s complaint or in its decision not to pursue a grievance. 
                                                
2 To the extent that the Complainant relies on Ruzicka v. General Motors Corp., 523 F.2d 306 (6th Cir. 
1975) for the proposition that mere negligence in handling a grievance constitutes a breach of the duty of 
fair representation, such reliance is misplaced. See United Steelworkers of America v. Rawson, 495 U.S. 
362, 372-373 (1990) (“The courts have in general assumed that mere negligence … would not state a claim 
for breach of the duty of fair representation, and we endorse that view today”); City of Bridgeport (Brown), 
Decision No. 1963 (1980) (holding negligence in processing grievance insufficient to establish a violation 
of union’s duty of fair representation).   
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The Supreme Court has held that “a union’s actions are arbitrary only if … the union’s 
behavior is so far outside ‘a wide range of reasonableness’ as to be irrational.” Airline 
Pilots Association, International v. O’Neill, 499 U.S. 65, 67 (1991) (quoting Ford 
Motor Co., v. Huffman, 345 U.S. 330, 338 (1953)) (Internal citation omitted).  “This 
‘wide range of reasonableness’ gives the union room to make discretionary decisions and 
choices even if they are ultimately wrong.” Marquez v. Screen Actors Guild, Inc., 525 
U.S. 33, 45-46 (1998).   

 
Based on the evidence before us we find that the Union’s actions towards the 

Complainant fell squarely within the bounds of reasonableness.  On the morning of 
September 4, 2009, Kottage conducted an investigation3 through which he ascertained 
that the Complainant was ordered to shave the hair beneath his lower lip pursuant to a 
longstanding policy expressly addressing employee facial hair and prohibiting all beards. 
While Complainant objected to the order he offered nothing to establish that the policy 
did not apply in this instance4

 

 or evidence to show that he was being treated differently 
than other employees. Given these facts the Union reasonably concluded that a grievance 
challenging the order to shave would have no merit. Nor can we find arbitrary treatment 
in the Union’s decision not to challenge King’s refusal to wait for Kottage. King made no 
attempt to interview Complainant but merely repeated Dwyer’s orders to either comply 
with the policy or leave the workplace. “A meeting solely for the purpose of informing an 
employee of, and acting upon a previously made discipline decision does not trigger the right 
to union representation.” State of Connecticut, Dept of Children and Families, Decision No. 
4529 p. 4 (2011) (internal quotation marks and citation omitted); see also, City of Stamford, 
Decision No. 2476 (1986).    

 Complainant filed his own grievances, as was his right under the Act5

   

  as well as 
Section 6.6 of the collective bargaining agreement and, notwithstanding the lack of 
substance to his claims, was assisted and supported by Kottage. Although Complainant 
may disagree with the Union’s determinations as to the merits of his grievances he has 
not on this record established that those decisions were either irrational or unreasonable.  
Accordingly, there is no basis for finding that the Union acted arbitrarily by declining to 
file the grievances at the outset or to arbitration. 

Similarly, the record does not support a finding that the Union acted 
discriminatorily or in bad faith. The record is replete with evidence of Kottage’s efforts to 
assist the Complainant throughout this dispute, including working to avert discipline after 
                                                
3 We disagree with Complainant’s claim that the Union’s investigation was perfunctory. Since the events of 
September 4, 2009 were not in dispute there was no need for Kottage to interview additional witnesses. 
 
4 Complainant appears to have contended from the outset that the policy did not apply because his facial 
hair did not compromise the seal on the breathing mask used by firefighters. We note that General Order 
#70 raises multiple safety concerns and in any event we agree with the Union that it is an unambiguous 
grooming policy which prohibited Complainant’s facial hair regardless of mask seal fit. 
 
5 Conn. Gen. Stat. §7-468(e) states, in relevant part: 
 
 An individual employee at any time may present a grievance to his employer and have the 
 grievance adjusted, without the intervention of an employee organization . . .  
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the Complainant refused a direct order, accompanying Complainant to a meeting with the 
Fire Chief, submitting an information request for the Complainant, and arguing on his 
behalf at a grievance meeting.  These do not appear to be the acts of a hostile union. 
 

In summary, we conclude that the Complainant failed to meet his burden to 
establish that the Union breached its duty of fair representation. The evidence does not 
support a finding that the Union’s conduct was based on any arbitrary, bad faith or 
discriminating considerations. Accordingly, we dismiss the complaint. 
 

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut Board of Labor 
Relations, it is hereby  
 

ORDERED that the complaint filed herein be, and the same hereby is 
DISMISSED. 
 
             CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 

Patricia V. Low  
Patricia V. Low  

Chairman  
 

Wendella A. Battey  
Wendella A. Battey  

Board Member 
 

Kenneth Leech    
Kenneth Leech    

Alternate Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th

 

 
day of April, 2013 to the following: 

Darrell L. Brooks  
170 Stevenson Road      RRR 
New Haven, Connecticut 06515 
 
Morris J. Busca, Esq. 
Busca Law Firm      RRR 
Employment and Labor Law, LLC 
300 State Street 
Suite 315-316 
New London, Connecticut 06320-6152 
  
 
 

________________________________ 
 Harry B. Elliott, Jr., General Counsel   
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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