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DECISION AND DISMISSAL OF COMPLAINT 
 
 On February 10, 2011, CSEA, SEIU, Local 2001(the Union) filed a complaint 
with the Connecticut State Board of Labor Relations (the Labor Board) alleging that the 
Town of Woodbury (the Town) had committed practices prohibited by the Municipal 
Employee Relations Act (MERA or the Act) when it transferred bargaining unit work 
formerly performed by Supervising Foreman and the Recreation Coordinator.   
  

After the requisite preliminary steps had been taken, the parties entered into a 
partial stipulation of facts and exhibits and the matter came before the Labor Board for a 
hearing on September 22, 2011.  Both parties appeared, were represented, and were 
allowed to introduce evidence, examine and cross-examine witnesses, and make 
argument.  Both parties filed post-hearing briefs which were received on November 14, 
2011 and reply briefs, the last of which was received on December 2, 2011.  Based on the 
entire record before us, we make the following findings of fact and conclusions of law 
and we dismiss the complaint. 



 
FINDINGS OF FACT 

 
1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
times material has represented  bargaining units of Town employees that include the 
Recreation Coordinator1 in the Parks and Recreation Department and the Supervising  
Foreman in the Public Works Department. 
 
3. At all relevant times the Town and the Union have been parties to collective 
bargaining agreements with effective dates of July 1, 2008 through June 30 2011 and 
extended on May 18, 2009 to June 30, 2013 that state, in relevant part: 
 
   ARTICLE II – MANAGEMENT RIGHTS 
 

The Employer retains full and exclusive authority for the management of 
its operations . . . subject only to the extent such authority may be limited by the 
specific provisions expressed in this Agreement.  . . . As examples of such 
authority . . . the Employer shall have the sole right and power to manage its work 
force; to . . . determine the number . . . of its employees; to . . . layoff . . . 
employees . . . to discontinue services or operations performed by the Employer. 
 
               ARTICLE VII - SENIORITY  
 
Section 1.  Seniority is defined as the total continuous length of services in the 
bargaining unit since the employee’s last date of hire with the Employer. 
. . .  
Section 4.  When it becomes necessary to lay off employees because of lack of 
work, such layoffs shall be made by seniority within the job classification in 
question in the following order: . . . 
 
Section 5.  Recall will be in order of seniority. . . 
. . . 
 
    Stipulation of Agreement 
. . . 
The Town agrees that there shall be no layoffs or reduction in hours for the 2009-
2010 fiscal year unless the budgeted revenue sources show a Significant 
Reduction as measured by tax collections. . . 

 
4. The Town’s fiscal year runs from July 1 to June 30. 
 

                                                 
1 Although this position is not identified in the recognition clause of the collective bargaining agreement for 
the so-called “white collar bargaining unit” the parties do not dispute inclusion of the position in that unit. 
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5. In May 2005 the Town hired Richard Lamothe (Lamothe) to fill the new position 
of Public Works Supervising Foreman that replaced the former Assistant Director 
position. Lamothe’s duties included supervision of Town work crews and outside 
contractors, response to resident complaints, and record keeping. 
 
6. Lamothe’s immediate supervisor was Public Works Director David Moncton 
(Moncton).Although Moncton’s duties primarily involved administration of the Public 
Works department and supervision of Lamothe, Moncton also supervised Town work 
crews and outside contractors, responded to resident complaints and generated necessary 
records. 
 
7. In February, 2005 the Town hired Leslie Gamsjager (Gamsjager) as a part time 
clerk in the Parks and Recreation department.  Gamsjager was supervised by the sole 
other employee in the office, Director Jennifer Miller (Miller) and Gamsjager’s duties 
included answering the telephone, registering residents for department programs, and 
general clerical work (press releases, brochure design, bulletin board maintenance.)  
Miller also performed these duties on occasion and in addition to Miller’s regular 
administrative duties. 
 
8. Gamsjager’s weekly hours and duties gradually increased with the number of 
programs offered by the Parks and Recreation Department and in 2008 Gamsjager’s 
position became full time.   
 
9. During the twelve months preceding August 2010 Gamsjager’s exclusive duties 
included conducting program registrations, designing certain materials (press releases, 
flyers, department bulletin boards, posters, and camp T-shirts), ordering supplies for 
camp and basketball registrations, coordinating all special events, and running the 
Farmer’s Market.  (Ex. 9). 
 
10. In February 2010 the Board of Selectmen submitted a proposed annual budget to 
the Board of Finance who modified the Selectmen’s proposal by reducing the annual 
allowance for employee wages by $80,000. 
 
11. On May 26, 2010 a budget referendum was conducted and the Town’s voters 
rejected the proposed budget. 
 
12. On June 2, 2010 the Board of Finance again modified the proposed annual budget 
by reducing the allowance for employee wages by an additional $120,000.  Shortly after, 
Town First Selectman Gerald Stomski (Stomski) contacted Union staff representative 
Stephen Ferrucci (Ferrucci) to discuss the proposed budget reduction. Ferrucci asked 
Stomski to postpone discussion of the issue until after the budget had been approved by 
referendum. 
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13. On June 16, 2010 Stomski met with Town department heads and asked them to 
rally friends, family, and Town voters to obtain sufficient votes2 to override the second 
Board of Finance reduction of the proposed employee pay plan.  On June 21, 2010 a 
Town meeting was conducted and a requisite majority voted to eliminate the second 
proposed pay plan reduction. 
 
14. On June 29, 2010 a budget referendum was conducted and an annual budget 
containing an $80,000 reduction in the employee pay plan was approved. 
 
15. On July 8, 2010 Stomski met with Ferrucci and other union representatives, 
discussed the $80,000 shortfall in the pay plan, and requested union proposals to avoid 
layoffs.  Stomski informed Ferrucci that time was of the essence as the new fiscal year 
had already begun.   
 
16. During the third week in July Stomski contacted Ferrucci and asked if the Union 
proposed a means to address the shortfall.  Ferrucci responded that the bargaining units 
could not reach consensus on a proposal.   
 
17. By letters (Exs. 5,6) dated July 23, 2010 and August 6, 2010 Stomski notified 
Lamothe and Gamsjager, in relevant part, as follows: 
 
 Due to the current economic climate, the financial difficulties that the Town 
 of Woodbury is experiencing, and the actions taken by the Board of Finance,  
 it is with great regret that I am to inform you that . . .[your] . . .position . . .is being 
 eliminated [effective immediately] . . . 
 

The Town of Woodbury will provide to you a two weeks severance pay . . . 
Additionally the Town of Woodbury will continue to provide the covered health 
 insurance benefits in continuance for three (3) months . . . 

 
18. Upon elimination of Lamothe’s position Moncton assumed all duties and/or 
responsibilities associated with Lamothe’s position. 
 
19. Upon elimination of Gamsjager’s position the Town ceased providing the 
Farmer’s Market, summer concerts, and all those programs and services which involved 
duties exclusively performed by Gamsjager in the past.  Miller assumed the remainder of 
all duties and responsibilities associated with Gamsjager’s position.  
 
20. The Town unilaterally provided Lamothe and Gamsjager with two weeks 
severance pay and three (3) months paid health insurance benefits. 

                                                 
2 Pursuant to the Town Charter an action of the Board of Finance may be modified by a two-thirds majority 
of Town voters. 
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CONCLUSION OF LAW 
 
1. The Town did not transfer bargaining unit work outside the bargaining unit in 
violation of the Act. 
 

DISCUSSION 
 
 The Union’s complaint alleges that the Town violated the Act by unilaterally 
transferring the work of the Supervising Foreman and the Recreation Coordinator outside 
the bargaining units represented by the Union.  In short, the Union claims that the Town 
eliminated the positions of two of its members and subcontracted their work to their 
department heads in violation of City of New Britain, Decision No. 3290 (1995).  In its 
brief the Union, for the first time, raises a claim that the Town violated the Act by 
unilaterally granting benefits (severance pay and health insurance benefits) to the 
employees who were laid off.  We address this latter claim at the outset. 
 
 The Union’s unilateral change theory was not raised in its complaint or its 
opening statements at the hearing and at no point did the Union seek to amend its 
pleadings in accordance with Section 7-471-633 of the regulations promulgated under 
MERA.  While we continue to recognize that the strict pleading rules applicable in 
judicial proceedings are not always appropriate in administrative adjudications, we will 
not address a theory, raised for the first time in a complainant’s brief that is substantially 
divergent from what was previously claimed so as to mislead the respondent in the 
defense of its case.  Hartford Board of Education, Decision No. 3350 (1995).  There is a 
material variance between the subcontracting claim the Union raised under City of New 
Britain, supra and the unilateral grant of a benefit it now asserts.  See Town of Windsor, 
Decision No. 3803 (2001); Town of Greenwich, Decision No. 2154 (1982), City of 
Shelton, Decision No. 1344 (1975).  Had this latter theory been raised at or before the 
hearing, the Town would have had an opportunity to offer evidence relevant to that claim.  
Since the Town had no notice of this claim and no opportunity to present a defense, we 
dismiss the Union’s allegations concerning unilateral grant of a benefit in violation of the 
Act.  See Hartford Board of Education, supra at pp.4-5. 
 
 As to the Union’s claim of illegal transfer of bargaining unit work, the Town 
contends that the Union has failed to establish a prima facie case under City of New 

                                                 
3 Section 7-471-63 states, in relevant part: 
  
  (a) A variance between an allegation in . . . a pleading in a prohibited practice proceeding and the 
 proof shall be considered immaterial unless it prejudicially misleads any party or the board. . . . 
 Where a variance is material, the board may permit an amendment at any time before the final 
 order of the board, upon such terms as it deems just.  Any party or the board may move to 
 conform the pleadings to the proof. 
 
   (b) The board shall disregard all defects in pleading and procedure wherever this may be done 
 without impairing the substantial rights of any party, if justice so requires. 
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Britain and in the alternative the Town argues that the management rights provision of 
the collective bargaining agreement and principles of public policy validate its actions.  
Since we agree that the Union has failed to make a prima facie case of illegal 
subcontracting we need not address the other issues raised by the Town. 
 

We assess the Union’s subcontracting claims under the three prong standard set 
forth in City of New Britain, supra.  The Union must show that the work at issue is 
bargaining unit work, that the transfer substantially differs from what occurred in the 
past, and that a substantial impact on the bargaining unit resulted.  City of New Britain, 
supra; Town of Southington, Decision 4541 (2011); Hartford Board of Education, 
Decision No. 4528 (2011); City of Bridgeport, Decision 4478 (2010).  As in Town of 
Southington, supra, we find it is unnecessary to determine whether this was work that 
was or may logically be done by the bargaining unit because the record reflects   that the 
work was either discontinued or that there was no significant variance by means of work 
transfer from what had been customary under past practice. 
 
 It is undisputed that while Lamothe primarily supervised work crews in the field 
and Moncton remained in the office, the duties of both positions were shared on a regular 
basis and each assumed the duties and responsibilities of the other during routine 
absences from work.  This is the classic “situation that has presented itself repeatedly to 
us under our ‘shared work’ doctrine and, in fact, formed the basis for our decision in 
[City of Waterbury, Decision No. 1436 (1976)].”   City of New Britain, supra at p. 38.  
We cannot, on the basis of the record before us, conclude that the transfer of Lamothe’s 
work to Moncton differed significantly from what was customary in the past. 
 
 Similarly, while the elimination of Gamsjager’s position did result in a transfer of 
work to Miller, the bulk of this was work Miller periodically performed before and 
during Gamsjager’s tenure.  The work that Gamsjager exclusively performed related to 
Parks and Recreation programs that the Town eliminated along with Gamsjager’s 
position.  “A municipal employer does, however, enjoy an inherent right to cease offering 
particular services. City of Torrington, Decision No. 3441 (1996).”  Town of 
Southington, supra at p. 5; Town of Hamden, Decision No. 4533 (2011).  
Discontinuance of popular programs that comprised much of Gamsjager’s work, while 
regrettable, is not in violation of the Act. 
 
 In sum, we find that as to performance of the work that remained after the 
positions of Parks and Recreation Coordinator and Public Works Supervising Forman 
were eliminated, there was no substantial departure from what was customary under past 
practice.  As such the Union has not met its burden to establish a prima facie case under 
City of New Britain, supra.  Given this conclusion we need not address the Town’s other 
defenses and we dismiss the Union’s complaint.   
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ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
  
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Barbara J. Collins 
     Barbara J. Collins 
     Board Member 
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CERTIFICATION 
 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th 
day of September, 2012 to the following: 
 
Attorney Robert J. Krzys 
P. O. Box 207      RRR 
New Hartford, CT  06057 
 
Attorney Duncan Forsyth 
Halloran & Sage, LLC    RRR 
One Goodwin Square 
225 Asylum Avenue 
Hartford, CT  06103 
 
  
 

________________________________ 
Harry B. Elliott, Jr., General Counsel 
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