
STATE OF CONNECTICUT 
LABOR DEPARTMENT 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
 
 

IN THE MATTER OF 
 
CITY OF DERBY        
        DECISION NO.  4612 
  -and- 
        JULY 18, 2012 
LOCAL 1303-006, COUNCIL 4 
AFSCME, AFL-CIO 
 
CASE NO. MPP-28,791 
 
A P P E A R A N C E S: 
 
Attorney Joseph Coppola 
for the City 
 
Attorney J. William Gagne, Jr. 
for the Union 
 

 
 

DECISION AND DISMISSAL OF COMPLAINT 
 
 On September 21, 2010, Local 1303-006 of Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint amended on October 25, 2010 with the Connecticut State Board of Labor 
Relations (the Labor Board) alleging that the City of Derby (the City) had violated Section 7-470 
of the Municipal Employee Relations Act (MERA or the Act) by failing to negotiate the impact 
of privatizing the Derby Transfer Station.   
 

After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a formal hearing on June 9, 2011.  The parties appeared, were represented by counsel 
and were given full opportunity to present evidence, examine and cross-examine witnesses and 
make argument.  The parties submitted post-hearing briefs, the last of which was received on 
October 11, 2011.  Based on the entire record before us, we make the following findings of fact 
and conclusions of law, and we dismiss the complaint. 



 
 

FINDINGS OF FACT 

1. The City is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all material 
times has been the exclusive collective bargaining representative of a bargaining unit consisting 
of all employees of the Public Works Department and the Water Pollution Control Authority, 
excluding supervisors and temporary and seasonal employees. 
 
3. The City and the Union are parties to a collective bargaining agreement with effective 
dates of July 1, 2009 to June 30, 2012 that contains the following relevant provision (Ex. 4): 
 

ARTICLE III 
SENIORITY 

*** 
 

Section 3.7 
The City reserves the right to hire outside contractors to do the work normally performed 
by regular City employees only after regular employees are being utilized to operate 
available City equipment. 
 
For the purpose of this Article and Section, utilized shall mean that no bargaining unit 
employee shall suffer for any loss of contractual benefits such as overtime. 
 
*** 
 

5. Beginning sometime in late 1996, the City Public Works Department operated a transfer 
station. The transfer station was open to the general public from 7:00 a.m. to 3:00 p.m., Monday 
through Friday and from 8:00 a.m. to 12:00 p.m. on Saturday.  Residents were allowed to 
dispose of such items as brush, tires, appliances and other bulky household trash as well as waste 
oils, car/truck batteries, other acceptable bulky waste, and periodically, household hazardous 
waste. 
 
6. Two Public Works Department employees were normally assigned to the transfer station 
on a permanent basis, working Monday through Friday. 
 
7. On May 5, 2008 the Department of Environmental Protection issued to the City a Notice 
of Violation for various violations regarding the transfer station.  
 
8. The Board of Aldermen decided to employ Annex Associates to operate its transfer 
station for ninety days beginning July 25, 2008. This decision resulted in the reassignment of the 
two permanent employees stationed at the transfer station. 
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9. Although Annex Associates operated the transfer station, the City shared in the proceeds. 
Annex Associates used City equipment. 
 
10. The Union filed a complaint with the Labor Board alleging the City unlawfully 
subcontracted bargaining unit work at the transfer station. The parties reached a settlement on 
August 8, 2008 that provided, among other things, that the Union would permit the City to 
continue to employ Annex Associates for ninety days, but that any extension beyond that had to 
be approved by the Union, and that the City would guarantee bargaining unit employees four and 
a half hours of Saturday overtime beginning August 9, 2008.  
 
11. The City unilaterally extended the contract with Annex Associates, and the Union filed a 
complaint with the Labor Board. On September 2, 2009 the Labor Board issued a decision in 
City of Derby, Decision No. 4407 (2009), ordering the City to comply with the settlement 
agreement and cease the employment of Annex Associates until it negotiated with the Union 
regarding operation of the City’s transfer station. 
 
12. On December 1, 2009 the Labor Board issued a decision on compliance in the same case, 
ordering the City to comply with the Labor Board’s order in Decision No. 4407 by ceasing the 
employment of Annex Associates until it negotiated with the Union and obtained its approval to 
extend the contract with Annex Associates to continue to operate the City’s transfer station.  
 
13. Annex Associates left and the City closed the transfer station on or about December 12, 
2009 and arranged for the City of Shelton and Connecticut Waste Management, also in Shelton, 
to take its refuse. The City employees that worked at the transfer station were reassigned to other 
duties in the Public Works Department. No Union bargaining unit member lost his or her job due 
to the closing of the transfer station. 
 
14. During the time Annex Associates operated the transfer station, all thirteen bargaining 
unit employees in the Public Works Department, including the two permanent employees 
assigned to the transfer station, were guaranteed four hours of overtime at time and one half at 
the transfer station on Saturdays on a rotational basis, with the top two on the list working the 
overtime on any given Saturday.  
 
15. Although the transfer station was closed in December 2009 these overtime payments 
continued until February 19, 2010.  
 
16. On February 24, 2010 the City’s Board of Apportionment and Taxation held its regular 
monthly meeting. Among its responsibilities, the Board of Apportionment and Taxation has sole 
responsibility to determine budgets. The budget of the Public Works Department has two 
accounts: Public Works and Sanitation. The overtime portion of the Public Works account had 
been expended and they were in need of additional funds to pay the employees that had accrued 
overtime due to snow removal. In response, $10,000 was transferred over from the Sanitation 
overtime account to pay those employees. (Exs. 7, 8).  
 
17. On or about June 15, 2010 the City obtained a permit to operate the transfer station.  
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18. At some point, City Corporation Counsel Joseph Coppola (Coppola) sent a letter to 
Union Staff Representative James Castelot (Castelot) requesting negotiations regarding the 
transfer station. 
 
19. On August 25, 2010 Union President Ron Luneau (Luneau), Union Vice President Frank 
Pishconary, and Castelot met with Coppola regarding the transfer station. The meeting lasted 
approximately fifteen minutes, during which time Coppola informed them that the City was 
contemplating reopening the transfer station and had put it out to bid. Coppola further informed 
them that there would be a Board of Aldermen meeting the following night and it would be the 
Aldermen’s decision whether to self-operate, subcontract, or privatize the transfer station. 
Coppola asked the Union’s opinion, and Castelot responded by asking Coppola to keep them 
informed and the Union would weigh in once the City had made a decision, and Coppola agreed 
to do so.  
 
20. The Board of Aldermen held its regular meeting on August 26, 2010 and decided to get 
out of the business of operating a transfer station. It awarded City Carting the bid for operation of 
the transfer station. The minutes from that meeting state, in relevant part: 

*** 

Transfer Station – Discussion and Possible Action to Lease property to City Carting 
for operation of a Transfer Station. 
 
A MOTION by Mr. Hughes with a second by Mr. Bomba, that the City of Derby get out 
of the transfer station business and pursuant to the request for proposal, negotiate a 
contract with City Carting to operate a transfer station, the contract is not to exceed 
$123,000.00 or 1,000 tons. The tentative starting date is September 15 (sic) 
2010…Motion passes.  
 
Contract for Trash Hauling and Recycling with City Carting, Inc.  Discussion and 
Possible Action. 
 
A draft contract was presented to the board and will be effective for September 1st…A 
MOTION to approve…Motion passes... 
*** 
 
(emphasis in original) (Ex. 6).  
 

21. Castelot learned that City Carting would be operating the transfer station by reading it in 
the newspaper. 
 
22. There were no further negotiations between the City and the Union regarding the transfer 
station.   
 
23. City Carting uses its own equipment and its own employees. It pays the utilities and all 
other bills at the transfer station. City Carting receives all of the revenue associated with the 
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24. No Union bargaining unit member lost his or her job as a result of City Carting operating 
the transfer station. 

CONCLUSION OF LAW 

 1.        The Union has failed to establish a violation of MERA. 

DISCUSSION 

 Here, the Union argues that the City failed to negotiate the impact of privatizing the 
City’s transfer station. The City counters that the Union has failed to show its bargaining unit 
was impacted by the privatization. We agree with the City in this case for the following reasons.  
 
 The circumstances of this case, which the Union fully acknowledges in its amended 
complaint, are that the City has made the decision to “go out of the business” of operating a 
transfer station. Under such circumstances, there is no unlawful subcontracting of bargaining unit 
work (see e.g., City of New Britain, Decision No. 3290 (1995)) but rather an entrepreneurial 
decision has been made by management concerning the types of “product” it wishes to produce. 
City of Torrington, Decision No. 3441 (1996); First National Maintenance Corp. v. NLRB, 
452 U.S. 666 (1981). As we stated in City of Torrington, supra, “[w]e do not frequently 
encounter such situations in the public sector for the obvious reason that municipalities and other 
public employers rarely decide to wholly cease a portion of its operation. However, in this 
situation that is precisely what happened. We find that management has the right to make that 
decision and there is no violation.” Id. at 3. Similarly, the City in the instant matter has made the 
unusual decision to go out of the business of running a transfer station. This decision is perhaps 
unsurprising, given the troubled history of the City’s transfer station. In any event, the unrefuted 
evidence in this scant record supports the assertion that the City has privatized the operation of 
its transfer station. 
 

Although management has the right to make the decision to cease a portion of its 
operation, it may have an obligation to bargain regarding the impact of said decision. As we 
stated in City of Torrington, supra: 

 
[i]t is well settled that the Union must produce at least some evidence of an impact or 
probable impact resulting from management’s actions. While comprehensive specificity 
is not required in the Union’s initial demand to bargain about the secondary impacts of a 
decision, it must eventually produce some information concerning its demand and show 
the existence of the alleged impacts.  
 
Id. at p. 3-4.  

 
 The Union argues that its bargaining unit members have lost overtime as a result of the 
transfer station privatization. We must conclude, however, that the Union has failed to introduce 
any evidence to substantiate its allegation. Again, we note that we reach this conclusion based on 
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the limited record before us, which contains no evidence that Union bargaining unit members 
had a right to transfer station overtime beyond the time the transfer station was operated by 
Annex Associates. The mere fact that Saturday overtime ceased in February 2010 – two months 
after the transfer station was shut down – without proof that the Union had any cognizable claim 
to that overtime, is insufficient to establish the existence of the alleged impact. As there is no 
evidence on this record to support the Union’s claim, we must dismiss the complaint.  
 

ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 
  
 ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 
 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     Wendella Ault Battey 
     Wendella Ault Battey 
     Chairman 
  
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Robert A. Dellapina 
     Robert A. Dellapina  
     Alternate Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 18th day of 
July, 2012 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
15 North Main Street 
West Hartford, CT  06107 
 
Attorney Joseph Coppola 
115 Technology Drive, B 207     RRR 
Trumbull, CT  06611 
 
Attorney Susan Creamer 
Council 4, AFSCME      RRR 
444 East Main Street 
New Britain, CT  06051 
 
 ________________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 


	DECISION AND DISMISSAL OF COMPLAINT
	FINDINGS OF FACT
	ARTICLE III

	SENIORITY
	***
	Section 3.7

	CONCLUSION OF LAW
	DISCUSSION
	ORDER

