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DECISION AND DISMISSAL OF COMPLAINT 
 
 On October 12, 2010 CSEA SEIU Local 2001 (the Union) filed a complaint, 
amended on October 18, 2010 and March 21, 2011, with the Connecticut State Board of 
Labor Relations (the Labor Board) alleging that the Town of Middlebury (the Town) had 
violated §7-470 of the Municipal Employee Relations Act (MERA or the Act) by 1) 
failing to comply with an arbitration award, 2) repudiating the applicable collective 
bargaining agreement, and 3) refusing to bargain in good faith.  
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on June 23, 2011 at which both parties appeared, were 
represented and were allowed to introduce evidence, examine and cross-examine 
witnesses, and make argument. At the hearing the Town filed a Motion to Dismiss the 
portions of the Union’s complaint charging contract repudiation and bad faith bargaining. 

Both parties filed post-hearing briefs, which were received on August 31, 2011.  Based 
on the entire record before us, we make the following findings of fact and conclusions of 
law, we deny the Town’s Motion to Dismiss, and we dismiss the complaint. 



 
FINDINGS OF FACT 

 
1. The Town is a municipal employer within the meaning of the Act.  

2. The Union is an employee organization within the meaning of the Act and at all 
material times has been the exclusive bargaining representative of two bargaining units of 
Town employees (hereinafter referred to as the Town Hall unit and the Supervisors unit.) 
 
3. The Town and the Union are parties to a collective bargaining agreement (Ex. 7) 
concerning the Town Hall unit with effective dates of December 1, 2006 through 
November 30, 2010 which provides, in relevant part: 
 

ARTICLE VII 
GRIEVANCE PROCEDURE 

Section I: 
A grievance shall be defined as a dispute between the Town and the Union or an 

employee and the Town involving an alleged violation, misapplication, or 
misinterpretation of a specific provision of this Agreement . . .   
 
Section IV:  
 Any grievance as defined herein, shall be processed as follows . . . 
 

Step 2 -  In the event the grievance consists of an alleged violation or 
misapplication or misinterpretation of a specific provision of this Agreement, 
then either the Union or the Town may submit the matter to the Connecticut State 
Board of Mediation & Arbitration to provide arbitration service.  . . .  
The decision of the Arbitrator, or of the Arbitration panel, in Step 2 hereof, shall 
be final and binding on both parties, subject to appeal to the Superior Court, as 
per the provisions of the Connecticut Arbitration Statute. 
. . .  

ARTICLE IX 
INSURANCE AND HEALTH WELFARE 

. . .  
 
Section II: 
 The Town agrees to provide health insurance coverage for each employee 
and his/her dependents, which coverage shall be “substantially equivalent” to the 
coverage in effect during the 1998 /1999 fiscal year. 
. . . 
  

4. The Town and the Union are parties to a collective bargaining agreement (Ex. 8) 
concerning the Supervisors unit with effective dates of July 1, 2008 through June 30, 
2013 which provides, in relevant part: 
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ARTICLE XII 

Health Insurance 
 
Section I: 

The Town agrees to provide health insurance coverage for each employee and 
his/her dependents, which coverage shall be “substantially equivalent” to the 
coverage in effect during the 1998/1999 fiscal year. 
. . .  

 
Section 6:  

During the effective period of this Agreement, or any extension thereof, the Town 
shall have the right to develop one or more Health Savings Account (HSA) 
programs, which may be offered to the employees covered by this agreement on 
an optional basis, to take the place of, and be in lieu of, the Health Insurance 
Coverage provided by this article. 
. . .  

ARTICLE XV 
GRIEVANCE AND ARBITRATION PROCEDURE 

 . . .  
 
Section 2:  Grievance Procedure.  Any difference or disagreement between the parties or 

between an employee and the Employer involving the breach, the interpretation or 
the application if the provisions of this Agreement, or involving discipline, 
suspension or discharge of any employee, shall constitute a grievance and shall be 
taken up in the matter hereinafter set forth. 
 
. . .  
Step 2: Arbitration Procedure 
 
a.  Any grievance which is not settled through the grievance procedure provided 
in this Agreement may be submitted to the Connecticut State Board of Mediation 
and Arbitration at the request of either party. . . .  
. . . 
 
d.  . . . The arbitrator’s award shall be final and binding on the Union, the 
Employer and all employees.  . . .  

 
5. At all times relevant hereto, Section 31-91-51 of the rules of the Connecticut State 
Board of Mediation and Arbitration (CSBMA) has provided, in relevant part: 
 
 Sec. 31-91-51.  Request for expedited arbitration. 

 
 (a)  Upon mutual request by both parties to a dispute, the board will process the 
 Dispute according to the following expedited arbitration procedure: 
 (1)  There shall be no stenographic record; 
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 (2)  There shall be no briefs; 
 (3)  There shall be no written opinion accompanying the award; 
 (4)  A single arbitrator may hear the case at the option of the parties; 
 . . .  
 
6. In June, 2009 the Town unilaterally replaced the health insurance plans for the 
two bargaining units from the Anthem Century Preferred Provider Organization (PPO) 
plan then in effect to an Anthem Lumenos Health Savings Account (HSA) plan which 
continues in effect to the present time. 
 
7. The Union filed grievances on behalf of both bargaining units contesting the 
change in health plans and the parties agreed to submit the grievances to expedited 
arbitration under CSBMA rules. 
 
8. On June 9, 2010 expedited arbitrations were conducted before a single CSBMA 
arbitrator and no stenographic record was made of the proceedings.  (Ex. 4).  In each case 
the parties submitted a mutually-agreed issue to the arbitrator.1 
 
9. On June 11, 2010 the arbitrator issued two awards (Ex. 5) and each stated, in 
relevant part: 
 

ISSUE 
 

[D]id the Town of Middlebury violate the Collective Bargaining Agreement by 
switching health insurance coverage on July 1, 2009, from the Anthem Century 
Preferred Plan to the Anthem Lumenos Health Savings Account Plan?  If not, 
what shall the remedy be? 

 
DECISION 

 
[B]ased upon the evidence presented at the hearing on June 9, 2010, this 
Arbitrator finds that the Town of Middlebury did violate the Collective 
Bargaining Agreement by switching health insurance coverage on July 1, 2009, 
from the Anthem Century Preferred Plan to the Anthem Lunenos Health Savings 
Account Plan. 

 
10. Neither award stated a remedy.  (Ex. 5). 
 
11. Neither party filed an application to vacate either award pursuant to General 
Statutes §52-418 within thirty days.2 
 

                                                 
1 The parties now dispute the specific wording of the issues submitted by agreement to the arbitrator. 
 
2 General Statutes §52-420(b) provides: “No motion to vacate, modify, or correct an [arbitration] award 
may be made after thirty days from the notice of the award to the party to the arbitration who makes the 
motion.” 
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12. After a review of the awards by Town officials, the Town adopted the position 
that the awards did not require reinstatement of the PPO plan. 
 

13. At some point thereafter, the parties entered into discussions regarding the 
awards.  The Union asked for the PPO plan to be reinstated.  The Town 
responded that it would reinstate the PPO plan if employees agreed to pay the 
difference in annual cost between the PPO plan and the HSA plan which the 
Town claimed was approximately $3,000 for individual coverage, $6,000 for 
coverage for two people, and $9,000 for family coverage.  The Union rejected 
the Town’s proposal and the discussions ended. 

 

CONCLUSIONS OF LAW 

1. A municipal employer’s failure or refusal to comply with a valid arbitration award 
is a prohibited practice under §7-470(a)(6) of the Act. 
 
      2.   The Town did not violate the Act when it declined to reinstate the PPO plan after 
the arbitration awards issued. 

 
 

DISCUSSION 
 
 This case concerns grievance arbitration awards which find contract violations   
but are silent as to the issue of remedy.3  The Union argues that because the arbitrator 
found a violation, the Town’s refusal to reinstate the PPO plan amounts to “refusing to 
comply with a . . . valid award or decision of an . . . arbitrator . . .”, a prohibited practice 
under Section 7-470(a)(b) of the Act.  It further argues that such refusal in light of the 
arbitrator’s finding is a repudiation of the collective bargaining agreement and an 
assertion of a bad faith defense, both in violation of the Town’s obligation “to bargain 
collectively in good faith with” the Union under Section 7-470(a)(4) of the Act. 
 
 The Town counters that it did not fail to comply with the arbitration awards in 
question because no remedy was awarded.  In addition, at the hearing in this matter the 
Town moved to dismiss the Union’s contract repudiation and bad faith bargaining claims 
on the basis of the Labor Board’s post-arbitral deferral case law.  We address this latter 
argument at the outset as it raises the issue of whether we should exercise our jurisdiction 
over claims before us.   
 
 As we noted in Norwalk Third Taxing District, Decision No. 3676 (1999) we 
have never wholly adopted the deferral principle set forth by the National Labor 

                                                 
 
3 We note that the issues in dispute, as stated by the arbitrator, only authorized a remedy in the absence of a 
contractual violation  (“if not, what shall the remedy be”).  See e.g., City of Hartford v. Local 760,  6 Conn. 
App. 11 (1986) (holding that where remedial authority conditioned on specific resolution of initial issue, 
different resolution deprives arbitrator of remedial authority.)    
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Relations Board (NLRB) in Collyer Insulated Wire, 192 NLRB 837 (1971).  Deferral to 
arbitration is discretionary doctrine, rather than a mandatory one. Id.  Our policy 
concerning deferral to the arbitral process in instances where an arbitration award has 
already issued is set forth in Town of Orange, Decision No. 1581 (1977).4 
 

 Where the parties have agreed to a grievance procedure culminating in 
binding arbitration and where a grievance addressed to the facts which form the 
basis for a prohibited practice complaint has been submitted to arbitration, this 
Board will defer to the arbitration process if 1) the unfair labor practice issue was 
presented to and considered by the arbitral tribunal; 2) the arbitral proceedings 
must appear to have been fair and regular; 3) all parties to the arbitral proceedings 
must have agreed to be bound by the award; and 4) the decision of the arbitral 
tribunal is not repugnant to the purposes and policies of the Act. 
 

Town of Stratford, Decision No. 3470 p. 3 (1997) 
 
 The present case presents no basis to defer to the arbitration award because the 
first deferral standard has not been met.  There is nothing in the record before us, 
including the arbitrator’s statement of the issues, to establish that the Union’s contract 
repudiation and bad faith bargaining claims were submitted to the arbitrator.  As such, 
there is no basis for post-arbitral deferral and we proceed to the Union’s claims on the 
merits.   
 
 When a party claims that there has been a refusal to comply with an arbitration 
award we will interpret the award to ascertain what it requires and then determine 
whether the respondent has complied with those requirements.  Town of Enfield, 
Decision No. 4461 (2010); City of Willimantic, Decision No. 1795 (1979).  We use an 
objective standard and we do not consider whether the respondent acted in good faith or 
whether its interpretation of the award is a plausible one.  Town of Wallingford, Decision 
No. 3807 (2001); Town of Stratford, Decision No. 3277 (1995); City of New Haven, 
Decision No. 3060 (1992); Town of Newington, Decision No. 2957 (1991); Weston 
Board of Education, Decision No. 2678 (1988); Hartford Board of Education, Decision 
No. 2683 (1988).  Nor is our function to relitigate or second guess the merits of grievance 
decisions.  Our role is limited to meeting our statutory responsibility to insure that the 
outcome of the grievance procedure is respected.  Connecticut Employees Union 
Independent (NP-2 Unit), Decision No. 3446 (1996); City of Waterbury, Decision No. 
2195 (1983).  As such, our analysis “only looks to the language of the settlement” or, in 
this case, the arbitration award.  Town of Enfield, supra at p. 11 (quoting City of 
Waterbury, Decision No. 3593 (1998)).  If we find there has not been compliance, we 
will find a violation of the Act.  State of Connecticut, Department of Correction, 
Decision No. 4475 (2010).   
 

                                                 
 
4 See also Town of Southington, Decision No. 3685-A (2000); Town of Bethel, Decision No. 2262 (1983); 
Spielberg Mfg. Co., 112 NLRB 1080 (1955).   
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 After examination of the awards at issue we can find no requirement that the 
Town reinstate the prior PPO plans.  Our reasoning in New Britain Board of Education, 
Decision No. 3149 (1993) is applicable here.  In that case, the union argued that the 
statement “[t]he grievance is sustained” in an arbitration award meant the employer was 
required to reinstate the laid-off grievant as part of the remedy.  Declining to do so, we 
noted: 
  
 As for the Union’s contention that the School Board’s construction of the 
 award leaves the grievant without a remedy thereby making the award a nullity, 
 we emphasize that arbitration is a creation of the contract and the parties 
 themselves have defined the arbitrator’s power by the agreement regarding the 

submission.  Board of Education v. Bridgeport Education Association, 173 
Conn. 287 (1987).  If an arbitrator’s award conforms to the submission, the award 
will be considered final and binding.  Trumbull v. Trumbull Police Local, 1  
Conn. App. 207 (1983).  In the present case there is no contention that the award 
did not conform to the submission nor do we find any variance in this regard.  The 
submission asked whether there was a violation of various contract provisions and 
“if so, what shall be the remedy?”  The arbitration panel found a violation and 
only ordered the School Board to negotiate.  If the arbitration panel in its 
discretion wished to reinstate the grievant, it could have expressly stated so.  For 
reasons entirely within the province of the arbitrators, the panel did not choose to 
do so here. 
 

Id. at p. 5. 
 

 Here, as in New Britain Board of Education, supra, the arbitrator found a 
violation but declined to order a make-whole remedy.  For reasons entirely within the 
province of the arbitrator he declined to do so.  “We will not read into an arbitration 
award what is not there.”  City of Meriden, Decision No. 4273  p. 5 (2007).  As such, the 
Town did not fail to comply with the awards when it refused to reinstate the PPO plan.   
 

Nor do we find a basis in the record sufficient to support a finding that the Town 
repudiated the collective bargaining agreement.   
 
 The Labor Board has found that repudiation of a collective bargaining agreement 
 may occur in three circumstances:  1)  where the respondent has taken an action 
 based upon an interpretation of the contract and that interpretation is asserted 
 in subjective bad faith by the respondent; 2) where the respondent has taken an 

action based upon an interpretation of the contract and that interpretation is 
wholly frivolous or implausible; and 3) does not involve an interpretation of 
the contract, but rather it seeks to defend its action on some collateral ground 
which does not rely on an interpretation of the contract, e.g., financial hardship 
or administrative difficulties. 
 

City of Bridgeport, Decision No. 4478 pp. 10-11 (2010).  The Union does not identify 
which of the three recognized circumstances it contends exists here and while the 
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collective bargaining agreement was introduced into evidence, the Union made no 
arguments regarding its relevance or meaning. Nor does the record before us permit 
substantive differentiation of the health plans at issue5 or disclose the basis of the 
arbitrator’s finding that the agreement was violated. We assume the Town did not share 
the Union’s interpretation of the contract since the grievances proceeded to arbitration 
and we infer on the basis of the Town’s refusal to reinstate the PPO plan that it considers 
the awards limited6 to the specific grievances before the arbitrator.  In short, the Union’s 
wholesale reliance on the awards to meet its burden is misplaced because “[r]epudiation 
is something beyond mere breach.”  Town of Plainville, Decision No. 1790 (1979).  For 
conduct to constitute repudiation, it must meet stricter criteria than those required to 
establish a breach of contract.  Danbury Police Union, Decision No. 2935 (1991).   
 
 Nor can we find, given the record before us, that the Town has bargained in bad 
faith.  The Union argues that it is bad faith bargaining to maintain that the lack of a 
specific remedy in the award excuses the Town from reinstating the PPO plan given the 
arbitrator’s finding and the parties’ discussions after the award issued. 
 
 “To determine the question of good faith the totality of the parties’conduct 

throughout the negotiations must be considered.”  West Hartford Education 
Association v. DeCourcy, 162 Conn. 566, 591 (1972) (citations omitted).  
Ordinarily, a single factor is insufficient to support a conclusion of bad faith.   
State of Connecticut (P-3 B Unit), Decision No. 3521 (1997).  Conclusions 
regarding actual or subjective bad faith must be based on an examination of all the 
evidence, including circumstantial evidence existing when a party’s claim flies in 
the face of clear contract language.  Ansonia Federation of Teachers, Decision 
No. 2570 (1987); Bristol Federation of Teachers, Decision No. 1656 (1978).   

 
City of Meriden, Decision No. 4553 p. 8 (2011).We cannot agree with the Union’s bad 
faith claim for largely the same reasons we reject its repudiation analysis.  But for the 
awards, the record is silent with respect to the particulars of the underlying contract 
dispute between the Town and the Union.  Issues of remedy or relief are often hotly 
contested by parties to a dispute and we will not find bad faith in a refusal to consent to a 
prevailing opponent’s requested remedy in this context absent a directive from the forum 
adjudicating the dispute. We can only conclude on the basis of the evidence before us that 
in meeting to discuss the awards, the parties merely stated their respective positions as to 
what the awards required and that at no point did the Town admit, by inference or 
otherwise, an obligation to reinstate the PPO plan.  For the foregoing reasons, the 
Union’s complaint is dismissed. 

                                                 
5 The Town’s statement as to the relative costs of the plans is not a valid basis for differentiation because it 
was made after the awards issued and does not establish a concomitant difference in plan benefits or costs 
to employees. 
 
6 Arbitrators are not required to give collateral estoppel effect to prior arbitration awards, even when two or 
more grievances are filed regarding the exact same contract provision, unless the contract itself mandates 
such result.  Town of Stratford v. International Association of Firefighters, 248 Conn. 108 (1999).   
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ORDER 
  
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Chairman 
 
     Robert A. Dellapina 
     Robert A. Dellapina 
     Alternate Board Member 
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 DISSENT OF MEMBER BATTEY 

 I must respectfully dissent from the majority opinion of my fellow Board 
members. In brief, I believe the facts of the case do not support a dismissal of this matter 
but rather a finding that the Town failed to comply with the arbitration award in question 
and an order that the Town reinstate the PPO plan and afford all impacted bargaining unit 
members make-whole relief. 
 
 Unlike the majority, I believe the arbitration award created an affirmative 
obligation on the part of the Town. It is uncontested that the arbitrator found the Town 
violated the applicable collective bargaining agreement when it changed the health 
insurance coverage from a PPO plan to an HSA plan effectively shifting thousands of 
dollars in annual health benefit costs from itself to employees represented by the Union. 
Upon receipt of arbitration awards finding that the Town violated the collective 
bargaining agreements by its unilateral action, the Town acquired an affirmative 
obligation under the Act to return to the status quo ante by reinstating the PPO plan. This 
remedy is implicit in the finding of the violation. Although the Town has not articulated 
its interpretation of the underlying provisions of the collective bargaining agreement, it 
does not bear the burden of proof in this proceeding.
1 Because the Town failed to cure this continuing violation, it failed to comply with the 
arbitration awards and therefore violated Section 7-470(a)(6) of the Act.  
 
 I would order the Town to comply with the arbitration awards by returning the 
parties to the status quo ante until they have bargained regarding this matter as required 
by the Act. This is the appropriate remedy in cases such as this where the employer has 
unilaterally changed a condition of employment without bargaining. Town of East 
Haven, Decision No. 3164 (1993); see also East Hartford Housing Authority, Decision 
No. 3733 (1999); Town of Montville, Decision No. 2587 (1987). “Absent restoration of 
the status quo ante the Union would be forced to proceed in a situation ‘[w]here the 
employer has skewed the balance of bargaining advantage by illegally changing the 
status quo . . .’” City of Meriden, Decision No. 4553 p. 11 (2011) (quoting Norwalk 
Board of Education, Decision No. 2177 p. 7 (1983)). Public policy, coupled with basic 
principles of equity and fairness, dictate that such balance be restored in cases involving 
illegal unilateral action. As this is such a case, I believe ordering a return to the status quo 
ante here would best effectuate the policies of the Act.  
 
     
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
    

                                                 
 
1 “The burden is on the complaining party to establish facts demonstrating that the other side has committed 
a prohibited practice by refusing to bargain in good faith.”  Norwich v. Norwich Fire Fighters, 173 Conn. 
210, 219 (1977).   



CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 1st   
 day of June, 2012 to the following: 
 
Attorney Robert J. Krzys 
P.O. Box 207      RRR 
New Hartford, CT  06057 
 
Attorney Robert W. Smith 
Robert W. Smith Law Offices   RRR 
20 Woodside Avenue, P.O. Box 1263 
Middlebury, CT  06762 
 
 
  _______________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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