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DECISION AND DISMISSAL OF COMPLAINT 
 

On June 3, 2008, the NP-4 Unit of Council 4, AFSCME, Locals 387, 391 & 1565 
(Union) filed a complaint with the Connecticut State Board of Labor Relations (Labor Board) 
alleging that the State of Connecticut Department of Correction (State) had violated § 5-272 of 
the State Employee Relations Act (Act) by unilaterally changing the assignment of calling 
outside vendors to repair kitchen equipment from the Correctional Food Supervisor 3 to the 
Correctional Maintenance Supervisor. 
 

After the requisite preliminary steps had been taken, the complaint came before the Labor 
Board for a hearing on May 4, 2009.  Both parties appeared, were represented and allowed to 
present evidence, examine and cross-examine witnesses, and make argument.  A Partial 
Stipulation of Facts and Exhibits was also made a part of the hearing.  Both parties filed post-
hearing briefs which were each received on April 5, 2010.  Based on the entire record before us, 
we make the following findings of facts and conclusion of law and we dismiss the complaint. 



 
 

FINDINGS OF FACTS 
 
1.         The State is an employer within the meaning of the Act. 
 
2.         The Union is an employee organization within the meaning of the Act and at all relevant 
times is the exclusive representative of the Correction (NP-4) bargaining unit. 
 
3.         The State and the Union were parties to a collective bargaining agreement with the 
effective dates of July 1, 2004 through June 30, 2008. (Ex 5).  The relevant provision of the 
agreement is as follows:   
 
                                                            ARTICLE 5 
                                                MANAGEMENT RIGHTS 
 
            Section 1.  Management Rights.  Except as otherwise limited by an express 
            provision of this Agreement, the State reserves and retains, whether exercised 
            or not, all the lawful and customary rights, powers and prerogatives of public 
            management.  Such rights include but are not limited to establishing standards of  
            productivity and performance of its employees; determining the mission of an 
            agency and the methods and means necessary to fulfill that mission, including 
            the contracting out of or the discontinuation of services, positions, or programs 
            in whole or in part; the determination of the content of job classification; the 
            appointment, promotion, assignment, direction and transfer of personnel; the 
            suspension, demotion, discharge or any other appropriate action against its 
            employees; the relief from duty of its employees because of lack of work or 
            other legitimate reasons; the establishment of reasonable work rules; and the  
            taking of all necessary actions to carry out its mission in emergencies.  Except 
            as otherwise limited by a specific provision of this Agreement, inherent 

management rights are not subject to the grievance procedure. 
 
4.         The vast majority of NP-4 bargaining unit members work in the Department of 
Correction (DOC).  While the largest job classification is Correction Officer, there are NP-4 
members in other job titles within the Department of Correction, including but not limited to the 
Correctional Food Service Supervisor, Correctional Maintenance Supervisor, Correctional 
Electrician, Correctional Plumber, Correctional General Maintenance Officer and Correctional 
HVAC Technician job titles. (Exs 6-13). 
 
5.         The Department of Correction’s organizational structure includes a Nutrition & Food 
Services Unit and an Engineering/Facilities Management Services Unit, both of which are part of 
the Administration Division.  (Exs 17-18).  The Nutrition & Food Services Unit is responsible 
for providing meals for the approximately 19,000 inmates on a nutritional and economic basis as 
well as offering culinary arts training programs for inmates.  The Engineering/Facilities 
Management Services Unit is responsible for management of the physical plant, capital budget 
and plan, project management and facility preventative maintenance and repair. 
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6.         On April 8, 2008, Director of Facilities Management and Engineering David Batton 
(Batton) issued a memorandum to his managers and Correctional Maintenance Supervisors 
entitled, Food Service Equipment Repairs.  It contained the following relevant paragraph: 
 
            Effective today, April 11, 2008, all Food Service Equipment Repairs are the  
            responsibility of the Correctional Maintenance Supervisor assigned to their 
            respective facilities.  If the repairs cannot be accomplished by Maintenance 
            Staff in a timely manner (i.e., lack of staff, knowledge, etc.), it is the CMS’ 
            responsibility to call in the appropriate service technician to make the repairs. 
            As always, when calling in a vendor the requisition, escorts, scheduling and 
            invoice paperwork is the responsibility of the CMS. 
 
Copies of this memorandum were sent to Director of the Food and Nutritional Services 
Michael Bibens (Bibens) and all Food Services staff.  (Ex 14). 
 
7.         On April 10, 2008, Bibens issued a memorandum to all Food Services staff entitled 
Equipment Repair.  It contained the following relevant paragraphs: 
 
            Effective April 14, 2008, the following procedures will be followed in regards 
            to Food Service equipment repairs: 
             
            If it is determined, in any stage of the repairs, that an outside contractor is 
            needed, the Maintenance Supervisor will be responsible for calling them in,  
            escorting them and signing the repairs sheets as needed, etc.  Equipment repair 
            priority as stated above remains the same.  (Ex 15). 
 
8.         There are approximately twenty-one (21) NP-4 members working in the classification of 
Correctional Food Service Supervisor 3.  (Ex 17).  
 
9.         The Correctional Food Supervisor 3 job specification states, under Examples of 
Duties, that the employee services staff, operations and activities of a shift within a food center 
or the food center of a large correctional facility.  This includes: “schedules maintenance and/or 
repair of equipment.” (Ex 8). 
 
10.       There are approximately twenty-two (22) NP-4 members working in the classification of 
Correctional Maintenance Supervisor.  (Ex 18).  
 
11.       The Correctional Maintenance Supervisor job specification includes, under Examples of 
Duties, that the employee “supervises staff and inmates assigned to general maintenance of the 
physical plant; plans, schedules and coordinates maintenance and/or new construction activity; 
evaluates maintenance needs and determines the best method of repair or installation; outlines 
and directs a preventative maintenance program.”  (Ex 9). 
 
12.       The Correctional Maintenance Supervisors supervise employees in the job classifications 
of Correctional Electrician, Plumber and Steamfitter, General Maintenance Officer and HVAC 
Technician. 
 
13.       The Electrician job specification includes, under Examples of Duties, that the employee 
repairs, maintains and installs electrical systems and equipment such as motors, transformers, 
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generators, wiring, switches, fixtures, circuit breakers, emergency lighting, fire alarms, etc.; 
determines electrical malfunctions using test instruments such as ampmeter, voltmeter and VOM 
testor and repairs defects by replacing burnt out elements, fuses or wiring and cleaning or re-
wiring components; provides instruction and training and maintains custody and discipline of a 
group of inmates assigned electrical maintenance duties; instructs inmates in planning, layout 
and wiring of new installations and making equipment adjustments using hand tools; keeps 
records and completes necessary reports.  (Ex 10). 
 
14.       The Plumber and Steamfitter job specification includes, under Examples of Duties, that 
the employee plans, lays out and schedules work; instructs inmates in methods and techniques of 
measuring, cutting, threading, and installing pipes, valves, gauges, and other fixtures involving 
the use of hand tools, pipe cutters, and pipe threading and bending machines; determines defects 
and maintains piping system for steam, gas, water, air and pressure; trains inmates in reading 
blueprints and schematic drawings to determine work aids required and sequence of installations, 
may test and monitor pumps, boilers, and heating systems; keeps records and makes necessary 
reports.  (Ex 11). 
 
15.       The General Maintenance Officer job specification includes, under Examples of Duties, 
that the employee performs a variety of general building repairs and maintenance such as interior 
and exterior painting, electrical, plumbing or mechanical maintenance, masonry and carpentry; 
paints structures, installs and replaces glass, repairs plaster and completes masonry work to 
walls, walks and floors; replaces or repairs defective electrical equipment such as switches and 
lighting fixtures, maintains plumbing and power distribution systems; periodically inspects 
equipment and makes adjustments and repairs; performs preventive maintenance tasks; assists in 
detecting plumbing defects; defines repairs needed and works with contractors in making repairs; 
repairs and maintain machinery such as motors, engines, compressors or other mechanical 
equipment.  (Ex 12). 
 
16.       The HVAC Technician job specification includes, under Examples of Duties, that the 
employee trains and supervises a group of inmates assigned to heating, ventilation, and air 
conditioning duties, ensuring compliance with standard trade practices and codes on air systems 
used in heating, ventilating, and refrigeration; instructs inmates and personally performs work in 
the operation, repair, and installation of air conditioning and refrigeration equipment and systems 
which may use Freon chilled water for air cooling means, and air or water for condenser means; 
installs or repairs electric or pneumatic controls for this type of equipment.  (Ex 13). 
 
17.       Previously, on March 31, 2005, Facilities Management and Engineering Director Batten 
had issued the following memorandum entitled Kitchen Equipment Repairs to his staff: 
 
            Recently there have been a number of occasions where Food Service equipment 

has been repaired by an outside contractor without Maintenance being the first 
responders.  As a reminder, our Maintenance Staff are to be called upon to repair 
all kitchen equipment first.  If in the unlikely event our staff cannot make the 
repairs, the contracted vendor should then be called.  The onus is on the Food 
Service Staff to initiate the work order or phone call to request Maintenance 
Support.  However, once notified it is our responsibility to make the repairs. 
If it is determined that Maintenance cannot make the repairs, the responsible 
party to call in the contract vendor should be worked out between the Food 
Service Supervisor and the Correctional Maintenance Supervisor.  (Ex 20). 
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Former Food Services Director Robert Frank was copied on this memorandum. 
 

CONCLUSION OF LAW 
 
1.         The State did not violate the Act when it unilaterally changed the assignment of calling 
outside vendors to repair kitchen equipment from the Correctional Food Supervisor 3 to the 
Correctional Maintenance Supervisor. 
 

DISCUSSION 
 
            The Union alleges that the State unlawfully changed the assignment of calling outside 
vendors to repair kitchen equipment from the Correctional Food Supervisor 3 to the Correctional 
Maintenance Supervisor.[1]  In its defense, the State argues that: (1) any changes made were in 
accordance with the job specification of the Correctional Maintenance Supervisor; (2) 
assignments within a job specification are permissive subjects of bargaining; (3) its actions are 
contractually permitted, and (4) the change at issue was de minimus.  In this particular case, we 
agree with the State and dismiss this complaint for the following reasons. 
 
            It is well settled that an employer’s unilateral change in an existing condition of 
employment concerning a mandatory subject of bargaining will constitute a refusal to bargain in 
good faith in violation of the Act unless the employer proves an adequate defense.  State of 
Connecticut, Department of Correction, Decision No. 2729 (1989); State of Connecticut, Ex 
Rel. Department of Mental Retardation, Decision No. 3107 (1993); State of Connecticut, 
Department of Correction, Decision No. 4352 (2008).  We have found the following affirmative 
defenses to be adequate: (1) when the change does not amount to a substantial change and is in 
fact de minimus, Borough of Naugatuck, Decision No. 2762 (1989); State of Connecticut, 
Decision No. 2663 (1988); (2) when the change solely concerns a matter fundamental to the 
operation of the public agency and falls within the realm of sole managerial discretion, Town of 
Guilford, Decision No. 1829 (1979); or (3) where there is a contract clause permitting the 
employer’s action, Town of Newington, Decision No. 1116 (1973). 
 
            The instant complaint fails on several accounts.  In order to establish a prima facie claim 
of illegal unilateral change, the Union must first show that the practice at issue involved a 
mandatory subject of bargaining.  Here, the challenged action involves the assignment of 
personnel and, as such, does not constitute a mandatory subject of bargaining.  In this regard, we 
have previously stated: 
 

“We believe that the power to reassign employees to other duties which are concededly 
within the job description of those employees is fundamental to the operation of any 
public agency and therefore involves the exercise of managerial discretion.  West 
Hartford Education Association v. DeCourcy, 162 Conn. 566, 582, 593 [sic] (1972); 
Town of East Haven, Case No. MPP-2818, Decision No. 1279 (1974).” 

 

                                                 
[1] There is no dispute that since at least March 31, 2005 through April 11, 2008, Correctional Food Supervisor 3’s 
and Correctional Maintenance Supervisors shared this responsibility.  It is also undisputed that the job specification 
for the Correctional Food Supervisor 3 classification contains language pertaining to scheduling maintenance and 
repairing equipment. 
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City of Hartford, Decision No. 2462 (1986), citing City of Bridgeport, Decision No. 
1485 (1977). 

 
Similarly, there is nothing in the collective bargaining agreement that abridges the customary and 
usual right of the State to assign its personnel consistent with their job classifications.  Article 5, 
Management Rights specifically retains the right of assignment of personnel to the State and 
further states that such an inherent management right is not subject to the grievance procedure. 
 

The job specification of the Correctional Maintenance Supervisor specifically states that 
he/she “plans, schedules and coordinates” maintenance activities, “determine the best method of 
repair or installation” and “directs preventive maintenance programs”.  Accordingly, the State 
has the managerial right to assign the Correctional Maintenance Supervisor the duties of calling, 
scheduling and escorting outside vendors to repair faulty kitchen equipment and its decision to 
make such an assignment does not require prior bargaining with the Union. 
 
            In addition, the Union has not met its evidential burden that a significant change has 
occurred.  Whenever questions of impact are raised, we will not presume that they are 
substantial; in other words, they must be adequately shown.  State of Connecticut , Department 
of Correction, Decision No. 3014-B (1993); Town of Hamden, Decision No. (1982); State of 
Connecticut Department of Correction, Decision No. 3229 (1994).  The Union’s own witness, 
Donald Mead, Correctional Maintenance Supervisor assigned to the Bergin Correctional 
Institution in Storrs, admitted on cross-examination that he has not called any outside kitchen 
equipment repair vendor in the thirteen months since the April 8, 2008 Batton directive simply 
because the need has yet to arise.  Notwithstanding this lack of activity, the impact on the 
changes which took place here appears to fall somewhere between none and de minimus.  Town 
of Windsor, Decision No. 3671 (1999).  Accordingly, we find no prohibited practice and we 
dismiss the Union’s complaint. 
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ORDER 

 
            By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the State Employee Relations Act, it is hereby 
 
            ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
      
     John W. Moore, Jr.  
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella Ault Battey 
     Wendella Ault Battey 

Board Member 
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     CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 22nd day 
of March, 2011 to the following: 
 
Attorney Ellen M. Carter 
OPM-OLR       RRR 
450 Capitol Avenue, MS53OLR 
Hartford, CT  06106 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
970 Farmington Avenue, Suite 207 
West Hartford, CT  06107 
 
Linda Yelmini, Director 
OPM-OLR 
450 Capitol Avenue, MS53OLR 
Hartford, CT  06106 
 
Attorney Susan Creamer 
Council 4, AFSCME 
444 East Main Street 
New Britain, CT  06051 
 
 
 __________________________ 
 Katherine C. Foley, Agent 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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