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DECISION, DISMISSAL OF COMPLAINT, AND ORDER  
 
 On April 13, 2010 UE Local 222, CILU/CIPU #80 (the Union) filed a complaint, 
amended on September 7, 2010, with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Woodbridge Board of Education (the School Board) had committed 
practices prohibited by the Municipal Employee Relations Act (MERA or the Act) when it 
subcontracted custodial bargaining unit work.  On June 29, 2010 the Union filed another 
complaint alleging the School Board violated the Act by refusing to accept an employee’s 
payroll authorization for Union dues deduction and by laying off said employee.   
 
 After the requisite preliminary administrative steps had been taken the two matters were 
consolidated. The parties entered into a partial stipulation of facts and exhibits and the matters 
came before the Labor Board for hearings on September 9, 2010, October 25, 2010, January 28, 
2011 and February 9, 2011.  Both parties were represented by counsel, allowed to present 
evidence, examine and cross-examine witnesses, and make argument.  Both parties submitted 
post-hearing briefs on April 25, 2011. Based on the record before us we make the following 
findings of fact and conclusions of law and we issue the following order and dismissal of 
complaint. 
 



FINDINGS OF FACT 
 
1. The School Board is an employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all material 
times has represented a bargaining unit including part-time and full-time employees in food 
service, clerical, and custodial classifications.  (Exs. 4, 14, 15). 
 
3. At all relevant times the School Board and the Union have been parties to collective 
bargaining agreements (Exs. 14, 15) with effective dates of July 1, 1999 through June 30, 2002 
and July 1, 2006 through June 30, 2009 which state, in relevant part: 
 

ARTICLE I – RECOGNITION 
 

The Board . . . acknowledges that the Union is the . . . exclusive representative of all 
employees in the classifications of work covered by this Agreement . . . Classfications 
covered under this Agreement include: Cafeteria, Clerical and Custodial part-time and 
full-time position [sic]. . . . 
 
ARTICLE II – UNION SECURITY AND CHECKOFF 
 
Section 1 – Union Security . . . all employees who are hired hereafter shall become and 
remain members in good standing of the Union as a condition of employment by the 31st 
day following the beginning of their employment . . . 
. . . 
Section 2 – Checkoff 
. . . the Board agrees to deduct from the pay of all employees covered by the Agreement 
the dues and initiation fees of the Union and agrees to remit to the Union all such 
deductions . . . 
. . . 
ARTICLE III – MANAGEMENT RIGHTS 
. . .  
6).  Subcontracting.  The Board may subcontract bargaining unit work presently 
performed or hereafter assigned to the bargaining unit employees as long as all available 
employees with seniority rights are actively at work and the work involved cannot be 
performed at a later date. 
 
ARTICLE IV – PAST PRACTICES 
 
Section 1 
Past practices shall be maintained by the Board.  For the purposes of this Agreement, a 
past practice shall be defined as a practice openly and consistently followed within the 
department’s classification throughout the bargaining unit by the Board prior to 
September, 1999…. 
 
Section 2 
Subject to the terms of this Agreement, all work of the bargaining unit shall be performed 
exclusively by employees in the classifications of work covered by this Agreement. 
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ARTICLE IX- GRIEVANCE PROCEDURE 
 
Section 1 
A grievance is . . . defined to be any controversy, complaint, or dispute over a specific 
term . . . of this Agreement. 
 
Any grievance . . . shall be settled in the following manner:  . . . 
 
ARTICLE X – EMPLOYING NEW MEMBERS OF THE BARGAINING UNIT 
 
Posting Positions – Notice of vacancies which are filled and/or new positions within the 
bargaining unit shall be posted on bulletin board space provided. . . . Such notice shall be 
posted for five (5) working days.  Any employee interested in the position posted must 
apply, in writing, to the Superintendent of Schools within the posting period.  Applicants 
shall be interviewed and the Superintendent shall select the applicant most qualified to 
fill the position.  In the event no applicant is deemed qualified, the vacancy shall be filled 
from outside the bargaining unit. 

 
4. The School Board operates a single school building and prior to December of 2009 the 
facility was cleaned by custodial staff of full-time and part-time employees in the bargaining unit 
represented by the Union.  During the school year custodians would work either a day shift or 
evening shift and during the summer months a single day shift was staffed.  Custodians would 
routinely remove snow and ice from school sidewalks and entrances when needed. 
 
5. In July of 2007 and 2008 the School Board and the Union agreed that the School Board 
could hire two seasonal employees outside the bargaining unit during the summer months to 
perform custodial functions and the parties executed waiver agreements (Exs. 20, 21) which state 
in relevant part: 
 

In the spirit of cooperation and goodwill, the Union agrees to waive the limiting and 
binding provisions of . . . [Art. II § 1] . . ., as well as the statutory protections available to 
it under . . . (MERA), and allow the Board to hire no more than a total of two (2) seasonal 
employees to perform this … custodial work . . ..  By executing this waiver agreement, 
the Union is not agreeing to, nor is it allowing, any form of a [sic] shared work, and the 
parties agree that the work in question constitutes bargaining unit work. 
 
This agreement shall constitute a waiver for the time period indicated only, and shall not 
be construed in any manner to indicate any further or future waiver by the Union to the 
rights and protections afforded it under the collective bargaining agreement and/or any 
and all applicable labor relations statutes. 

 
6. On two other occasions prior to December of 2009 the School Board utilized outside 
contractors to perform custodial work.  The first involved an incident of weekend flooding in and 
around the school library. The School Board hired an outside contractor to clean rugs and 
remove water because the bargaining unit custodians did not have the necessary equipment and 
the matter had to be addressed immediately.  The other instance involved the presence of 
asbestos and removal, replacement, and waxing of floor tiles in large sections of the school.  An 
outside contractor was used because a large portion of the project was not custodial and the work 
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had to be completed before students returned to school.  In neither instance did the outside 
contractors replace bargaining unit custodians who continued to perform their customary work. 
 
7. In April or June of 2007 there was a vacancy in a bargaining unit clerical position which 
the School Board proposed filling by using a temporary employment agency.  The Union did not 
agree to the proposal and, after bargaining, a new clerical position within the bargaining unit was 
created and filled.  (Ex. 22). 
 
8.  At all times relevant hereto the School Board has maintained a list of “fill-in” employees 
who would replace temporarily absent permanent members of the bargaining unit where 
necessary.  Prior to December 21, 2009 fill-in employees did not consistently pay Union dues or 
possess Union membership cards.  
 
9.   In April of 2009 fill-in custodians Jim McNamara (McNamara) and Kevin Purdy 
(Purdy) disputed deduction of Union dues from their paychecks and demanded reimbursement.  
Union Field Organizer John Woodruff (Woodruff) discussed the matter with School Board 
Business Manager Charles Zettergren (Zettergren) and they agreed the Union would refund dues 
to McNamara and Purdy and the School Board would cease dues deductions from their 
paychecks pending resolution of the issue in the upcoming negotiations for a successor collective 
bargaining agreement.  (Exs. 29, 30, 31, 32). 
 
10. On June 9, 2009 the parties met for contract negotiations and the School Board’s 
proposals (Ex. 40) included the following: 
 
 ARTICLE III – MANAGEMENT RIGHTS 
 . ..  
 6). Subcontracting.  The Board may subcontract bargaining unit work presently 

performed or hereafter assigned to the bargaining unit employees as long as all available 
employees with seniority rights are actively at work and the work involved cannot be 
performed at a later date. 

 . . . 
 ARTICLE IV PAST PRACTICES ZIPPER CLAUSE 
 
 Section 1 
 

Past practices shall be maintained by the Board.  For the purposes of this Agreement, a 
past practice shall be defined as a practice openly and consistently followed within the 
department’s classification throughout the bargaining unit by the Board prior to 
September, 1999. 
 
Section 2 
Subject to the terms of this Agreement, all work of the bargaining unit shall be performed 
exclusively by employees in the classifications of work covered by this Agreement. 
. . . 

 
11. At some point during the negotiations for a successor agreement the Union proposed 
addition of the word “temporarily” to the existing language of Article III § 6. 
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12. In September 2009 Daniela Soradi (Soradi) had been employed by the School Board in 
excess of twelve years and was working four hours in the morning as a food service employee 
and four or more hours in the evening as a custodian, five days weekly. The wage scale for food 
service work is less than the wage scale for custodial work and Soradi had expressed her desire 
to obtain a full time custodian’s position to her supervisor, Greg Kula (Kula), on several 
occasions. 

 
13. At a Union membership meeting in late November, 2009 Union Field Organizer Colleen 
Ezzo (Ezzo) spoke with fill-in custodian Monserrate Montes (Montes) who wanted a full time 
custodial position.  Montes had worked a regular part time schedule since September 9, 2009.   
Ezzo believed Montes to be a Union member but discovered Montes was not paying Union dues 
upon examining Montes’ paystubs. 
 
14. On December 2, 2009 the School Board suspended four full time custodians assigned to 
the night shift pending investigation for theft. On December 3, 2009 the School Board entered 
into an agreement with Master Custodial Service (MCS) to perform general cleaning at the 
school.  (Exs. 12, 13).  School Board Superintendent Gaeton Stella (Stella) immediately wrote 
the members of the School Board informing them of the suspensions and stating, in relevant part: 
 

We will be using the services of a cleaning contractor for the evening custodial 
requirements of our building until this matter can be resolved.   

 
(Ex. 13). 
 
15. Thereafter, MCS crew(s) of six or more persons would arrive each evening and perform 
work formerly performed by School Board custodians, including bathroom cleaning, vacuuming 
and mopping of floors, and removal of trash.  The School Board also arranged to have all snow 
and ice removal work formerly performed by custodians to be performed by the School Board’s 
landscaping contractor.  In the event snow and ice removal was required outside the remaining 
custodians’ regular working hours, the School Board paid those custodians the amounts they 
would have made had they returned to work and removed snow and ice.   
 
16. On December 9, 2009 the four suspended custodians resigned pursuant to written 
settlement agreements with the School Board and the Union.  (Exs. 5, 6, 7, 8). The resignations 
reduced the number of full time custodians in the bargaining unit from six to two.1 
 
17. On December 9, 2009 Ezzo e-mailed Union treasurer Vito Esparo (Esparo) forms for 
Union membership application and dues payroll authorization with instructions to deliver the 
forms to all new employees.  Montes completed the forms with Esparo’s assistance and delivered 
the dues payroll authorization form to the School Board’s payroll department. Dues, however, 
were not deducted from Montes’ pay. 
 
18. On December 21, 2009 the School Board ratified a successor collective bargaining 
agreement (Ex. 4) with effective dates of July 1, 2009 through June 30, 2002.  Articles I and II 
changed from the prior agreement to state, in relevant part: 
 

                                                 
1  One of the two, Anatoliy Teplitsky, was absent prior to December of 2009 due to an injury, which absence was 
continuing at the time of the hearings before the Labor Board. 
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 ARTICLE I - RECOGNITION 
  
 . . . Classifications covered under the Agreement include:  Food Service, Clerical, and 
 Custodial; fill-in part-time and full-time positions. 
 . . . 
 ARTICLE II – UNION SECURITY AND CHECKOFF 
 … 

. . . all present fill-in employees who are not members of the Union and all fill-in 
employees who are hired hereafter shall become and remain members in good standing 
of the Union as a condition of employment after being employed for a period of one-
hundred-and-twenty (120) calendar days or more.  This provision shall be made and 
become effective under the provisions of the Connecticut Municipal Employee Relations 
Act, but shall not be applied retroactively, unless explicitly stated.  
 
(emphasis added). The language of Articles III, IV, IX and X2 from the two prior 
agreements did not change. 

 
19. On December 22, 2009 Ezzo wrote Stella (Ex. 10) stating, in relevant part: 
 
 We are happy that the contract was approved last night . . .  
  
 You had indicated that the resignations would be accepted by the Board last night. . . We   

expect that the vacant positions for the night custodians will now be posted.  Its my 
understanding that the cleaning service has 8-10 workers completing the work that was 
expected by our members. . . 
 
In regard to the snow removal from this last storm, our members were denied the ability 
to work.  This work was always performed by our members, and our custodians were 
entitled to this extra duty.  . . . Unless the Board agrees to pay our members for the lost 
hours which would have included premium rates of pay, we will be filing a grievance. 
 
 

20. Stella responded the same day in writing (Ex. 11) stating, in relevant part: 
  

. . . In light of recent events, we have discovered that not only can the School 
District realize a substantial savings by subcontracting custodial services on the 
evening shift, but the overall quality can be improved by doing so.  Given these 
difficult economic times, the School District would be remiss if it did not pursue 
this matter further.  Therefore, we would welcome the opportunity to sit with the 
union to formally discuss this issue.  Our intent would be to reach a mutual 
decision that would be beneficial to all parties concerned. 
 
With regard to snow removal, it was my understanding that the custodial staff did 
not want to perform this task.  However, should the union choose to file a 
grievance, we are willing to discuss the matter. . . .  

 

                                                 
2 Article X of the prior agreements became Article IX of the 2009-2012 agreement. 
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21. Ezzo received Stella’s letter on January 4, 2010 and immediately filed a grievance.  Ezzo, 
Stella, and Zettergren had numerous discussions regarding the replacement of custodial staff by 
MCS during the pendency of the grievance and prior to the Union filing a complaint on April 13, 
2010. 
 
22. On three occasions between January and June of 2009 Montes delivered completed 
Union dues deduction authorization forms to the School Board’s payroll department and was 
informed by persons there that she was not eligible for Union membership. (Ex. 32).  Montes 
was absent from work for two and one-half months during this time due to a work-related injury 
to her finger. 
 
23. By letter dated June 16, 2010 (Ex. 36) to Stella, Union Field Organizer David Amdur 
(Amdur) demanded that the School Board commence deducting dues for Montes stating, in 
relevant part: 
 

I would direct your attention to Article II Section 1 of the current contract for sub-local 
80 with the Woodbridge Board of Education which clearly states that “all present fill-in 
employees who are not members of the Union and all fill-in employees who are hired 
hereafter shall become and remain members in good standing of the Union as a condition 
of employment after being employed for a period of one-hundred and twenty (120) days 
or more. 

 
24. By letter to Amdur dated June 16, 2010 (Ex. 37) Stella stated, in relevant part: 
 

In response to your letter of June 10, 2010 regarding Ms. Monserrante Montes, please be 
advised this was a temporary position only.  Ms. Montes was previously advised by her 
supervisor that her temporary position would end on June 23, 2010.  Recently, Ms. 
Montes was again reminded of this in writing.  Accordingly, there will be no need to 
begin deducting dues. . . .  

 
CONCLUSIONS OF LAW 

 
1. Absent an adequate defense, an employer commits an unlawful refusal to bargain and a 
prohibited practice when it unilaterally subcontracts or transfers bargaining unit work to non-
bargaining unit personnel. 
 
2.         The withholding of union dues and agency fee payments by an employer does not 
constitute interference with the existence and administration of a labor organization if the 
employer’s conduct results from a good faith belief that the contract does not require such 
payment and if the withholding is not motivated by a purpose to cause such interference. 
 
3.         The School Board bargained in bad faith by contracting out bargaining unit work in 
violation of the Act. 
 
4.         The School Board did not violate Sections 7-470(a)(1), (2), or (3) of the Act by failing to 
deduct dues from Montes’ pay and failing to deliver such dues to the Union 
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DISCUSSION 
  
 In the first of these consolidated cases the Union argues that the School Board unlawfully 
transferred bargaining unit work when it contracted with MCS to perform school custodial 
services and when it expanded its landscaping contractor’s role to include snow and ice removal.  
The Union claims that the bulk of this work had long been performed by persons holding 
recently vacated positions in the bargaining unit and that the School Board violated the Act when 
it retained an outside contractor to perform this work rather than post and fill the vacant positions 
as contemplated by the collective bargaining agreement. The School Board contends that the 
collective bargaining agreement expressly authorized subcontracting under these circumstances 
and that, in any event, the Union waived its rights under the Act. 
 

We continue to assess claims of illegal subcontracting using the standard established in 
City of New Britain, Decision No. 3290 (1995).  In order to prove a prima facie case of unlawful 
subcontracting or transfer of work, a union bears the initial burden of establishing (1) that the 
work in question is bargaining unit work; (2) that the subcontracting or transfer of work varied 
significantly in kind or degree from what had been customary under past established practice; 
and (3) that the alleged subcontracting or transfer of work had a demonstrable adverse impact on 
the bargaining unit.  Once a union has established a prima facie case the burden shifts to the 
employer to provide an adequate defense.  Such defenses may include the existence of a 
contractual provision which permits the subcontracting or transfer of the work; that the work 
removed from the bargaining unit is de minimus, or that the transfer was in keeping with 
established past practice.  In addition, either party may argue that public policy may have an 
impact on the situation.  City of Bridgeport, Decision No. 4478 (2010). 

 
The School Board does not appear to contest a finding that the Union has met its initial 

burden to establish a prima facie case under City of New Britain, supra.  First, general cleaning 
is work that would logically be performed by custodial employees. Second, there is significant 
variance between past subcontracting/transfer of work and the transfer to MCS at issue in this 
case.  The two former instances of work transfer3 involved time sensitive situations where the 
full compliment of bargaining unit custodians was otherwise employed.  At issue here is a 
wholesale transfer of four employees’ routine daily work on a continuing basis.  Lastly, we find 
that the loss occasioned by the transfer to MCS of the duties of four positions that would 
otherwise be posted and filled to constitute an impairment of reasonably anticipated work 
opportunities having a demonstrable adverse impact on the bargaining unit.  In short, the Union 
has established its prima facie case and we turn to the School Board’s defenses.   

 
The School Board relies on Art. III § 6 of the collective bargaining agreement which 

permits subcontracting provided that “all available employees with seniority rights are actively 
at work and the work cannot be performed at a later date.”  In essence, the School Board argues 
that since the bargaining unit custodians remaining after December 9, 2009 were still “actively at 
work” and since school hygiene concerns precluded the work being “performed at a later date” 
the School Board was entitled to permanently subcontract the work to MCS.   

 

                                                 
3 e. g. flooding at the school library and repair/replacement of school flooring.  We expressly do not consider the 
work that was the subject of the July waiver agreements in 2007 and 2008 because the parties successfully 
negotiated those situations and agreed that such “shall not be construed . . .to indicate. . . waiver by the Union to . . 
.rights. . .afforded under the collective bargaining agreement and/or all applicable labor relations statutes.”  (Exs. 20, 
21). 
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In addressing this claim we exercise our “limited jurisdiction to interpret a contract where 
the employer’s conduct constitutes a prima facie violation of the Act and the employer seeks to 
justify its conduct on the grounds that the contract permits the change.”  New Haven Parking 
Authority, Decision No. 3523 p. 8 (1997); see also Town of Plainville, Decision No. 1790 
(1979).  Construed in light of the record before us we find the School Board’s reliance on Art. III 
§ 6 to be misplaced.   

 
We agree with the Union that the School Board’s interpretation of Art. III § 6 ignores the 

rest of the collective bargaining agreement and is contrary to accepted rules of construction. 
“The individual clauses of a contract . . .  cannot be construed by taking them out of context and 
giving them an interpretation apart from the contract of which they are a part.”  FCM Group, 
Inc. v. Miller, 300 Conn. 774, 811 (2011)(quoting  Levine v. Advest, Inc., 244 Conn. 732, 753 
(1998)); see also 2 Restatement (Second), Contracts § 202 (2) 1981 (written contract to be 
interpreted as a whole); Elkouri & Elkouri, How Arbitration Works, § 9.3.A viii (6th ed. 2003).  
As such, Art. III § 6 must be interpreted in the context of Art. IV § 2 which preserves the 
exclusivity of bargaining unit work, Art. IX which addresses the posting and filling of vacant 
positions, and Art X § 1 which postpones an exercise of seniority rights until sixty days after date 
of hire4.  These provisions contemplate that vacant5 bargaining unit positions will be filled, 
either by employees who have survived their probationary periods or by new hires. Had the 
School Board posted the vacancies created on December 9, 2009 by the three resignations, Art. 
III § 6 would have served as a valid contract defense to a claim of illegal subcontracting
reasonable period of time until the positions were filled.   The School Board’s defense to the 
instant complaint, however, rests on a construction of Art. III § 6 that renders the exclusivity 
provision of Art. IV § 2 meaningless and the posting/filling provision of Art. X § 1 
unenforceable and would allow a permanent transfer of all work outside the bargaining unit 
through simple employee attrition. We interpret these provisions otherwise and so the School 
Board’s contract defense must fail. 

 for a 

                                                

 
In reaching this result we do not rely on the parties’ respective proposals during their 

2009 negotiations for a successor contract.  The School Board correctly notes that each side 
ultimately withdrew its subcontracting proposals evidencing a mutual intent to continue the prior 
arrangement.  It is impossible to ignore, however, that the two prior instances of subcontracting 
analyzed above under the second prong of City of New Britain, supra, squarely fell within the 
exception of Art. III § 6 as the bargaining unit was otherwise employed and circumstances did 
not permit postponement of the work6. 

 
The School Board also contends that the Union waived its rights by not demanding 

bargaining.  This argument is without merit given the applicable law and the record in this case.  
It is well established that a union’s failure to propose bargaining will amount to waiver where the 
totality of circumstances include reasonable notice to the union and an opportunity to negotiate.  
Norwich v. Norwich Fire Fighters, 173 Conn. 210, 219 (1977); Town of Tolland, Decision No. 
4316 (2008); City of New Haven, Decision No. 1558 (1977); aff’d, New Haven Police Local 

 
4 The sixty day period of Art. 10§1 is also a probationary period during which a new hire can be terminated without 
access to the grievance procedure. 
5  We do not construe the collective bargaining agreement to restrict the School Board’s right to eliminate 
bargaining unit positions upon determining that certain work no longer need be performed.  
6 Presumably, Art. III § 6 permits subcontracting of “work that cannot be performed at a later date” to preserve 
bargaining unit access to work that can reasonable be postponed to a time when “all available employees with 
seniority rights are” not “actively at work.” 
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530 et al v. Board of Labor Relations, Superior Court, judicial district of New Haven, Dkt. No. 
114240L (October 2, 1978).  It is equally well established, however that the existence of an 
opportunity to bargain must be assessed in the context of an employer’s unilateral 
implementation of the change at issue. 

 
In the absence of full notice and a reasonable opportunity to request bargaining before a 
unilateral change, City of Norwich does not provide a basis for waiver where a union 
deigns to request bargaining after the change has been implemented.  At that point it is 
proper for the union to file a complaint with this Board to seek an order restoring the 
status quo as it existed before the unilateral change. . . . Where the employer has skewed 
the balance of bargaining advantage by illegally changing the status quo, the union is 
justified in declining to negotiate until that balance has been restored.   

 
Norwalk Board of Education, Decision No. 6690 p. 7 (1983)(emphasis in original, citations 
omitted).  In short, a union has no obligation to demand bargaining over a fait accompli.  Town 
of Newtown, Decision No. 4112 (2006); Town of Trumbull, Decision No. 3928 (2003); East 
Hartford Housing Authority, Decision No. 3733(1999); Town of Farmington, Decision No. 
3237 (1994); Thomaston Board of Education, Decision No. 3008 (1992); City of Willimantic, 
Decision No. 1321 (1975).   
 
 Stella’s response to Ezzo’s request for posting of the vacant positions was immediate and 
notified the Union that the School Board would discuss the issue “while it realize[d] a substantial 
savings by subcontracting custodial services on the evening shift” during which “overall quality 
can be improved by doing so.”  This was unambiguous notice that the School Board intended to 
skew the balance of bargaining advantage and as such, the Union was relieved of its obligation to 
demand negotiations.  We find the School Board’s reliance on City of Torrington, Decision No. 
3345 (1995) and North Haven Board of Education, Decision No. 2208 (1983); to be misplaced.    
City of Torrington, supra, involved a new employee drug policy the union wholly declined to 
address in regular contract negotiations and as such, waiver was found.  The union in North 
Haven Board of Education, supra, did not contest the employer’s right to subcontract its school 
cafeteria operation and ultimately sought relief because the employer would not agree to union 
proposals in impact bargaining.  We conclude on the basis of the record before us that the School 
Board has not established an adequate defense to the Union’s prima facie case of improper 
subcontracting7. 
  

Turning to the Union’s complaint alleging that the School Board wrongly refused to 
deduct Union dues from Montes’ pay we dismiss the Union’s claim under Section 7-470(a)(2) of 
the Act which prohibits “dominating or interfering with the formation, existence or 
administration of any employee organization.”  This provision is concerned with circumstances 
where an employer inserts itself into the structure or operation of what purports to be a labor 
organization thereby creating a so-called “company union.”  New Fairfield Board of Education, 
Decision No. 3327 (1995).  Nor is there a claim before us that Montes was “discharge[ed] or 
otherwise discriminate[ed] against . . . because [s]he has signed or filed any affidavit, petition or 
complaint or given any information or testimony under sections 7-467 to 7-477, inclusive” and 

                                                 
7 Although discussed in the context of the School Board’s transfer of general cleaning work to MCS, our reasoning 
applies equally to the transfer of snow and ice removal work to the School Board’s landscaping contractor.   The 
School Board’s claims that the remaining custodians did not wish to perform this work is of dubious relevance given 
its willingness to pay the employees not to work and, in any event, it is clear that the transfer was effected in lieu of   
posting and filling the vacancies created when four custodians resigned in December of 2009. 
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as such we dismiss the Union’s claim under Section 7-470(a)(3) of the Act.  Analysis of the 
Union’s claim under Section 7-470(a)(1) of the Act requires an assessment of whether the Union 
has established a prima facie case that (1) the employee engaged in protected, concerted 
activities; (2) the employer had knowledge of those activities; and (3) the employer harbored 
anti-union animus.  City of New Britain, Decision No. 4450 (2010); see Wright Line, 251 NLRB 
1083, 105 LRRM 1169 (1980), enfd. 622 F.2d 899 (1st Cir. 1981), cert. denied 455 U.S. 989 
(1982). 
 
 In this case we find that while Montes engaged in protected activity8 and the School 
Board was aware of this activity, there has not been a sufficient showing that the School Board 
harbored anti-union animus.  The School Board contends that Montes was at all times a 
temporary “fill in” employee and that prior to execution of the current collective bargaining 
agreement in January of 2010, such employees were not in the bargaining unit or covered by the 
checkoff provisions of the contract.  The School Board argues that by the time Montes accrued 
the 120 days tenure necessary for Union membership, her position had been eliminated, thereby 
mooting the issue of payroll dues deduction.  While the Union obviously disagrees with this 
interpretation and/or application of the collective bargaining agreement it has not offered a 
reasonable basis to infer animus.  See State of Connecticut, Decision No. 4101 (2005) (animus 
inferred where reasonable to do so); see also State of Connecticut, Office of Comptroller, 
Decision 1871(1986) (issue of payroll dues deduction is ordinarily a breach of contract dispute 
outside Labor Board’s jurisdiction).  Accordingly, we find that the Union has not established a 
prima facie case under Section 7-470(a)(1) of the Act and we dismiss its complaint as to Case 
No. MPP-28,622. 
 
 As to the issue of remedy we find that traditional make-whole relief and a return to the 
status quo ante would best address our obligation to “take such . . . affirmative action as will 
effectuate the policies of [the Act] . . .” General Statutes § 7-471(5)(B).   
 
 This requires a restoration of the four custodial positions to the bargaining unit which 
became vacant on December 9, 2009.  Since the record reflects that Soradi had seniority rights 
and was at all times ready, willing, and able to fill one of these positions she is entitled to be 
offered such an opportunity and our order shall so state.  In affording Soradi relief we cannot but 
observe that she personally suffered a “demonstrable adverse impact” within the scope of the 
third prong of City of New Britain, supra, as a result of the School Board’s conduct. 
  

Although Montes testified as to her desire to hold a full-time custodial position, the 
record is less clear as to her initial right and ability to do so given her “fill-in” status and 
debilitating injury.  Changes to the current collective bargaining agreement, however, clarified 
Montes’ status and since we find that she clearly became a member of the bargaining unit under 
Article I upon ratification of the agreement by the School Board on December 21, 2009 and 
therefore obligated to pay Union dues on the 31st calendar day after said ratification date,9 a basis 

                                                 
 
8 Montes was attempting to have Union dues deducted from her pay in accordance with the checkoff provision of the 
collective bargaining agreement.  Individual employee action to enforce a collective bargaining agreement is 
considered concerted activity. NLRB v. City Disposal Systems. 465 U.S. 882 (1984)); United States Postal Service, 
352 NLRB 923 (2008). 
9 Article II § 2 requires payment of dues upon the later of 31 days after commencement of employment or the 
effective date of the agreement.  Since the copy of the agreement in the record does not state the effective date we 
find that use of the ratification date will serve the policies of the Act. 
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exists upon which to afford the Union back dues it should have received.  We do not allow 
Montes back wages as such would be speculative given the record before us.  Montes is, 
however, entitled to apply as an “employee” within the meaning of Article IX for one of the 
custodial positions being posted pursuant to the order below. 
 

ORDER 
 
 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 
 
ORDERED that the Complaint in Case No. MPP-28,622 be and the same is hereby is, 
dismissed, and regarding Case No. MPP-28,493 it is further  
 
ORDERED that the Woodbridge Board of Education 
 
I. Cease and desist from: 
 

A. Transferring the bargaining unit work performed by the custodian positions at 
issue, including snow and ice removal performed by all custodians prior to 
December of 2009, unless negotiated with the Union in accordance with the Act. 

 
II. Take the following affirmative action, which we find will effectuate the purposes of the 
Act: 
  

A. Post and fill four full-time custodial positions pursuant to Article IX of the 
collective bargaining agreement provided that Daniela Soradi shall be deemed the 
most qualified applicant to fill one such position should Soradi apply. 

 
B. Pay Daniela Soradi that amount Soradi would have earned had Soradi been 

appointed to the position of fill-in custodian on December 15, 2009 and worked in 
such position to that date Soradi assumes a full-time position pursuant to 
paragraph IIA above (or fails to timely apply for such position), less any amounts 
Soradi earned by performing work for the School Board during the same period of 
time. 

 
C. Allow Monserrate Montes to apply as an employee pursuant to Article IX of the 

collective bargaining agreement for a full-time custodian position posted pursuant 
to paragraph IIA above. 

 
D. Pay the Union those dues or fees the Union would have received had the School 

Board commenced deducting such dues or fees from the pay of Monserrate 
Montes on the 31st calendar day following December 21, 2009 to that date 
postings are made pursuant to paragraph IIA above, less any dues/fees Montes 
paid the Union during the same period of time. 

 
E. Post immediately and leave posted for a period of sixty (60) consecutive days 

from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of the Decision, Dismissal of 
Complaint and Order in its entirety. 
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F. Notify the Connecticut State Board of Labor Relations at its office in the Labor 

Department, 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty (30) 
days of receipt of the Decision and Order of the steps taken by the Woodbridge 
Board of Education to comply herewith. 

 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
      Patricia V. Low 
      Patricia V. Low 
      Board Member 
 
      Wendella Ault Battey 
      Wendella Ault Battey  
      Board Member 
 
      Robert A. Dellapina 
      Robert A. Dellapina 
      Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 15th day of 
November, 2011 to the following: 
 
Eugene Elk, UE International Representative 
One Gateway Center, Suite 1400    RRR 
Pittsburgh, Pennsylvania  15222 
 
Attorney Floyd J. Dugas 
Attorney Jason Stanevich     RRR 
Berchem, Moses & Devlin 
75 Broad Street 
Milford, CT  06460 
 
  ________________________________ 
  Harry B. Elliott, Jr., General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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