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DECISION AND ORDER 
 
 On February 11, 2010 the International Association of Firefighters, Local 988, AFL-CIO 
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Stratford (the Town) had committed practices prohibited by the 
Municipal Employee Relations Act (MERA or the Act) when it refused to afford holiday pay in 
calendar year 2010 for compensatory days earned in calendar year 2009. 
 
 After the requisite preliminary administrative steps had been taken the matter came 
before the Labor Board for a hearing on February 3, 2011.  Both parties were represented by 
counsel, allowed to present evidence, examine and cross-examine witnesses, and make 
argument.  Both parties submitted post-hearing briefs on March 21, 2011. 
 
 On the basis of the entire record before us, we make the following findings of fact and 
conclusions of law, and we issue the following order. 
 



FINDINGS OF FACT 
 
1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act and at all relevant 
times has represented a bargaining unit of firefighters employed by the Town. 
 
3. At all times relevant hereto members of the bargaining unit have participated in a 
retirement system whereby pension benefits are calculated on the basis of compensation received 
during a fixed time period preceding date of retirement. 
 
4. The Union and the Town were parties to a collective bargaining agreement (Ex. 11) with 
effective dates of April 1, 1975 through March 31, 1978 that provided, in relevant part: 
 

ARTICLE VIII 
HOLIDAYS 

 
Section 1. Each employee shall be entitled to twelve (12) compensatory days off in 
each calendar year. 
 
Section 2. The granting of compensatory days off shall be administered by the 
Officer in charge of each Engine House on each Platoon in such a manner so that every 
employee shall have an equal opportunity to receive the compensatory day off of his 
choice, subject to the limitations hereinafter set forth. 
 . . . 
Section 3 A.  Each employee shall have the option of electing to receive up to a 
maximum of twelve (12) days of holiday pay in lieu of twelve (12) such compensatory 
days off.  . . .  
 
     B.  Each employee who wishes to receive holiday pay in lieu of compensatory 
days off shall notify the Fire Chief in writing prior to December 1 of each such calendar 
year, of the number of days of holiday pay up to the maximum number of such days 
hereinbefore provided, which he has elected to receive for that calendar year in lieu of 
such unused compensatory days off for that year. 
 
 On or before the third pay date in December of each such calendar year, the Town 
shall pay to each employee the holiday pay which he has so elected to receive for that 
calendar year.  If any employee cancels a compensatory day off which had been 
scheduled during the month of December of any calendar year, or if such a compensatory 
day off scheduled during the month of December in any such calendar year is cancelled, 
he shall, upon reasonable notice, receive holiday pay in lieu thereof at any time prior to 
March 31st of the following calendar year, provided that when such day of holiday pay is 
added to the number of days of holiday pay which he had otherwise received for the 
calendar year in which such cancelled compensatory day off has been scheduled, the total 
number of such days of holiday pay does not exceed the maximum number of days of 
holiday pay which, in accordance with subsection (A) of this section, he is permitted to 
elect to receive in such calendar year. 

 

 2



5. By Interdepartmental Memo (Ex. 12) dated June 22, 1991 then Town Manager Mark 
Barnhart (Barnhart) sustained grievance #92006 which contested the Town’s failure to pay 
Lieutenant Bannister holiday pay in 1992 for a compensatory day scheduled to be taken on 
December 25, 1991 and subsequently cancelled.  Barnhart’s memo stated, in relevant part: 
  
 It should be noted, however, that it is the Town’s intention to adhere to these time limits  

in the future.  To that end, the Chief will be responsible for implementing a reporting 
system which will monitor scheduling and use of compensatory days.  It should also be 
noted that an individual employee does not escape responsibility for tracking his use of 
compensatory days and ensuring that such requests for payment in lieu of time off are 
made in a timely fashion in accordance with the contract. . . .  
 

6.          Thereafter, arrangements were made for the scheduling and use of compensatory days to 
be recorded in a diary known as the “Red Book” and to be maintained in the lieutenant’s office. 
 
7. In January of 1993 Michael Hostetter (Hostetter) was promoted to Assistant Chief and 
was assigned to act as Personnel Officer responsible for payroll scheduling, transfers, platoon 
assignments, and processing requests for holiday pay.  In November of each year Hostetter 
would issue a memo stating that all requests for holiday pay should be submitted before 
December and in December Hofstetter would send a list of the requests to the Town’s Human 
Resources department who in turn would forward it to the Payroll department for payment. 
Employees with unused compensatory days at the end of December for which holiday pay had 
not been requested would receive holiday pay in the following calendar year before the end of 
March. 
 
8. In December of 1993 Daniel Milewski (Milewski) was given holiday pay for his annual 
allotment of compensatory days and Milewski filed a grievance contending that he did not 
request payment for tax reasons and should have been allowed to carry the days over and receive 
payment the following year.  By memo dated January 25, 1994 (Ex. 14)  Barnhart addressed the 
outcome of a hearing on the grievance and stated in relevant part: 
 

It is agreed that, in exchange for the withdrawal of this grievance, the Town shall adhere 
to the terms of Article VIII, Section 3 of the collective bargaining agreement regarding 
the scheduling, use and cash out of holiday credits. 

 
9. After the Milewski grievance members of the bargaining unit were allowed the option of 
determining which calendar year they would receive payment for unused compensatory days.  
Timely1 notice was required for payment of holiday pay in the year of accrual and records of 
scheduled compensatory day use and subsequent cancellation were not required for payment of 
holiday pay in following calendar year. 
 
10. The Union and the Town entered into a valid collective bargaining agreement (Ex. 3) 
effective July 1, 2006 through June 30, 2010 in which the relevant provisions of Article VIII are 
virtually2 identical to those in the 1975-1978 collective bargaining agreement. 
 

                                                 
1e.g. prior to December of the calendar year of accrual. 
 
2 Compensatory/holiday pay days increased from twelve to thirteen, holiday pay is payable on the second rather than 
the third pay date in December, and the provisions are expressly limited to members of the bargaining unit.  
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11. By memo dated December 2, 2009 (Ex. 22) to all personnel, Assistant Chief Murray 
(Murray) issued a directive which stated, in relevant part: 
 

. . . Lieutenants were informed that I needed an accounting from all personnel that want 
to “cash out” their unused 2009 Holiday Credits in December.  Please make sure that 
information is reported to your platoon’s Headquarters Lieutenant and forwarded to me 
no later than 0700 hrs. on Saturday December 5th. 
 
In an effort to avoid any confusion, anyone wishing to hold off on their Holiday Credit 
“cash out” until the new year please do not forward me that information until that time.  
 

(emphasis in original). 
 

12. By memo dated December 7, 2009 (Ex. 23) to Human Resources Assistant Linda 
Loschiavo (Loschiavo) and Payroll Assistant Andrea Mosely (Mosely) Murray stated in relevant 
part: 
 Greetings Ladies, 

It’s that time of year again and attached are the Fire Dept. personnel who are opting to 
“cash out” their . . . unused 2009 “Holiday Credits” (per the Collective Bargaining 
Agreement). . . . 
 
Linda, could you please look these over and render your approval to Andrea. 

 
13. By memo dated December 15, 2009 (Ex. 25) to Mosely, Murray and Fire Department 
Chief James Cavanaugh (Cavanaugh), Loschiavo stated, in relevant part: 
 
 Per the direction of Mayor John Harkins, all remaining Cash Outs for 2009 must be 
 submitted to payroll by Friday, December 18, 2009. . . .  
 
14. By memo to Murray dated December 23, 2009 (Ex. 4) Cavanaugh stated, in relevant part: 
  
 URGENT MESSAGE 

All Fire Department personnel must submitt [sic] any and all accrued time that will be 
“cashed out”.  This is to include all 2009 . . . Holiday Credits.  This must be done ASAP. 

 
15. By grievance, No. 2009-2 dated December 23, 2009 (Ex. 6), the Union claimed that 
forcing all employees to cash out 2009 holiday credits in calendar year 2009 was in violation of 
past practice and the collective bargaining agreement. 
 
16. By memo (Ex. 5 ) to all personnel in the Town’s police department and fire department, 
Mayor John A. Harkins (Harkins) stated, in relevant part: 
 
 . . . The contracts applicable to the employment of police and fire professionals, agreed  

to by both your collective bargaining agents and the Town of Stratford require that the 
leave time in question be cashed out at the end of the calendar year.  There is no 
provision for these days to be rolled to the following year ahead of one’s retirement and 
as such, my directive ensures that payroll practices be kept in line with Stratford Police 
and Fire contracts. . . .  
 . . .  
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I realize that this decision will be contested through the appropriate legal channels, as is 
your undisputable right. . . 

 
16. Several members of the Union’s bargaining unit declined in 2009 to request holiday pay 
for all compensatory days accrued in 2009 and the Town has refused all holiday pay requests 
made on or after January 1, 2010 for compensatory days accrued in 2009.  The Union filed three 
grievances contesting this refusal.  (Exs. 7,8,9).   
 
17. On or about August 19, 2010 the parties commenced negotiations for a successor 
collective bargaining agreement and among the Town’s initial proposals was a proposal to delete 
Article VIII, Section 3 in its entirety and to amend Article VIII, Section 1 to read: 
 

Each employee shall be entitled to thirteen (13) days of holiday pay in each calendar year 
excluding Fire Prevention employees and the Training Captain who shall continue to 
receive thirteen (13) holidays off with pay.  Each day of holiday pay for each bargaining 
unit employee shall be computed by multiplying his regular hourly rate by twelve (12) 
hours in the case of a bargaining unit employee who regularly performs fire fighting 
duties.  Employees shall be paid in the first pay period in the month of December. 

 
18. At all times relevant hereto, bargaining unit member pension calculations treated holiday 
pay as compensation received at time of payment and not as compensation received at time of 
accrual.   
 

CONCLUSIONS OF LAW 
 
1. Absent an adequate defense, an employer commits an unlawful refusal to bargain and a 
prohibited practice when it unilaterally changes a condition of employment that is a mandatory 
subject of bargaining, absent an adequate defense. 
 
2. To establish a prima facie case of unilateral change, the Complainant must show that 
there existed a fixed practice prior to the alleged change and a clear departure from that practice.   
 
3. The Town violated the Act when it unilaterally eliminated holiday pay for compensatory 
days that were scheduled for December and subsequently cancelled. 
 

DISCUSSION 
 
 The issue in this case is whether the Town engaged in practices prohibited by 
§7-470(a)(4) of the Act.3  The Union claims members of the bargaining unit have long been 
afforded compensation in the form of holiday pay for unused compensatory days accrued in the 
previous calendar year.  The Union contends that since this benefit is set forth in the collective 
bargaining agreement, the Town’s refusal to issue holiday pay in 2010 for compensatory days 
accrued in 2009 amounts to repudiation of the contract as well as an unlawful unilateral change 
under the Act.  The Town denies the existence of the past practice as characterized by the Union 

                                                 
3 Section 7-470(a)(4) states in relevant part: 

Municipal employers or their representatives or agents are prohibited from: . . .(4) refusing to bargain 
collectively in good faith with an employee organization which has been designated in accordance with the 
provisions of said sections as the exclusive representative of employees in an appropriate unit; . . . 
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and contends its actions were an appropriate exercise of its rights under the collective bargaining 
agreement.  More specifically, the Town argues that employees were postponing receipt of 
holiday pay in order to inflate future pension benefits and that the Town had both the right and 
the obligation to address this abuse. On the basis of the evidentiary record before us we do not 
find that the Town repudiated the collective bargaining agreement. 
 

The repudiation of contract doctrine arises from the principle that the duty to 
bargain in good faith is not limited to the negotiations of a formal contract, but also 
includes the obligation to carry out the terms of the formal contract in good faith.  
Hartford Board of Education, Decision No. 2141 (1982) (internal citations omitted).  
Town of Plainville, Decision No. 1790 (1979).  The Labor Board has found that 
repudiation of a collective bargaining agreement may occur in three circumstances:  1)  
where the respondent has taken an action based upon an interpretation of the contract and 
that interpretation is asserted in subjective bad faith by the respondent; 2) where the 
respondent has taken an action based upon an interpretation of the contract and that 
interpretation is wholly frivolous or implausible; and 3) does not involve an interpretation 
of the contract by the respondent nor does the respondent challenge the complainant’s 
interpretation of the contract, but rather it seeks to defend its action on some collateral 
ground which does not rely on an interpretation of the contract, e.g., financial hardship or 
administrative difficulties.  Hartford Board of Education, supra.  See also New Haven 
Board of Education, Decision No. 3356 (1996); Norwich Board of Education, Decision 
No. 2508 (1986). 

 
Repudiation will be found with respect to the first prong of the analysis if the 

record establishes that the respondent’s interpretation of the collective bargaining 
agreement is held in subjective bad faith.  With respect to the second type of repudiation 
we have noted previously that repudiation is something beyond a mere breach and may 
be shown by evidence of an unmistakable breach of clear and unambiguous language of a 
contract.  Southington Board of Education, Decision No. 1717 (1979).  In determining 
whether the respondent’s conduct is justified by any plausible interpretation of the 
contract under the second prong of the repudiation analysis the Labor Board will look to 
whether or not the argument is one that “a reputable lawyer might urge with a straight 
face.”  Town of Plainville, supra. 

 
City of Bridgeport, Decision No. 4478 pp 10-11 (2010). 
 
 Turning to Article VIII of the collective bargaining agreement we note that Section 1 
entitles employees to a fixed number of “compensatory days off in each calendar year” and that 
employee use of compensatory days “shall be administered by the officer in charge . . . so that 
every employee shall have an equal opportunity … subject to the limitations hereinafter set 
forth.”  Section 3 affords employees “the option . . . of holiday pay in lieu of ... compensatory 
days” upon notice “in writing prior to December 1 of each calendar year” in which event 
payment is made” [o]n or before the second pay date in December of each such calendar year.”  
Section 3 also states, however, “[i]f any . . . employee cancels a compensatory day off which has 
been scheduled during . . . December ... or if any such compensatory day off scheduled during . . 
. December . . . is cancelled, he shall . . . receive holiday pay ... prior to March 31 of the 
following calendar year . . .”  The Town interprets this language to allow holiday pay only where 
written request has been made prior to December or where use of a compensatory day in 
December has been cancelled by the officer in charge.  While our interpretation of Section 3 may 
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differ as to the meaning of “scheduled” and “cancelled” and whether forfeiture of the benefit is a 
potential consequence, such is not our role in a repudiation analysis.  Clearly the Town has 
offered a feasible construction of the language and so the Union’s claim under the second prong 
must fail. 
 
 Nor is there basis in the record to conclude that the Town’s interpretation of Section 3 is 
asserted in subjective bad faith.  The Union claims the Town’s reliance on the long abandoned 
requirement of cancellation of December scheduled compensatory days as a precondition to 
subsequent year payout as well as the Town’s claim of forfeiture are evidence of bad faith.  We 
disagree as we do not find bad faith in plausible interpretations of contract standing alone.  The 
Union’s reliance on the Town’s expressed concern over inflated pension liability is also 
misplaced.  Municipal employers have an obvious interest in conserving finite resources and 
enforcement of a collective bargaining agreement to such end is not evidence of bad faith.  
Lastly, while the Union recognizes the legitimacy of the Town’s proposal in negotiations to 
substantially change the compensatory day/holiday pay benefits, the Union claims that the 
Mayor’s acknowledgement that his decision will be contested is also evidence of bad faith.  We 
do not agree. Given the history of disputes over this language the Mayor’s comments can only be 
viewed as pragmatic.  In sum, we do not find the factors enumerated by the Union sufficient, 
either standing alone or in the aggregate, to establish subjective bad faith of repudiation. 
 
 The Union also contends that the Town violated the Act under our unilateral change 
doctrine and on the basis on the evidence before us, we agree.   
 
 A unilateral change in a condition of employment that is a mandatory subject of 
 bargaining will constitute a violation of Sec. 7-470(a)(4) of the Act unless the employer 

provides an adequate defense.  NLRB v. Katz, 369 U.S. 735 (1962), West Hartford 
Board of Education v. DeCourcey, 162 Conn. 566 (1972).  One of the employer defenses 
is that the action was authorized expressly or by implication by the terms of a collective 
bargaining agreement.  See Town of Newington Board of Education, Decision No. 1116 
(1973). affd., Town of Newington v. Connecticut State Board of Labor Relations, 
Docket No. 109307 (1973).   

 
Town of Wallingford, Decision No. 3902 p. 3 (2003).   
 
 The Labor Board has no jurisdiction to find a prohibited practice in the mere breach of a 
collective bargaining agreement.  Norwich Board of Education, Decision No. 4559 (2011); City 
of Bridgeport, Decision No. 4416 (2009).  We have long recognized, however, our “limited 
jurisdiction to interpret a contract where the employer’s conduct constitutes a prima facie 
violation of the Act and the employer seeks to justify its conduct on the grounds that the contract 
permits the change.”  New Haven Parking Authority, Decision No. 3523 p. 8 (1997); see also  
Town of Plainville, Decision No. 1790 (1979).   
 
 We conclude on the basis of the record before us that prior to December of 2009 
members of the bargaining unit were afforded the option of requesting and receiving holiday 
pay4 in the year immediately following the year of accrual.  After resolution of the Milewski 
grievance in 1993 the Town ceased requiring evidence of cancellation of scheduled December 
                                                 
4 The parties do not dispute that the benefit at issue, holiday pay, is a mandatory topic of bargaining under §7-470(c) 
and we note that paid holidays have long been considered “wages” by our federal counterpart. See Singer Mfg. Co. 
24 NLRB 444, modified and enforced, 119 F.2d 131 (7th Cir. 1941). 
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compensatory day use and the practice openly continued until December of 2009, when the 
Town attempted5 to give notice that it would not afford holiday pay in 2010 for compensatory 
days accrued in 2009.  Given this history we cannot but find that the option of receiving holiday 
pay in the year after accrual was ‘clearly enunciated and consistent [that it] endure[d] over a 
reasonable length of time, and [that it was] an accepted practice by both parties.’  Board of 
Education of Region 16 v. State Board of Labor Relations, 299 Conn. 63, 79 (2010) (quoting, 
Honulik v. Greenwich, 293 Conn. 698, 719 n. 33).   
 
 Having established that the Union has made a prima facie case we turn to the Town’s 
claim that its actions were authorized by the collective bargaining agreement.  The Town relies 
on the December 1st deadline for requesting holiday pay as well as the contractual requirement 
that compensatory days be scheduled and cancelled if holiday pay is to be afforded the following 
year.  Neither of these provisions allows the Town the defense it seeks.  Clearly, the December 
1st deadline does not encompass compensatory days scheduled to be used in December.  In 
addition, the language of Art. VIII § 3B expressly provides that compensatory days scheduled to 
be used in December may be cancelled by the employee or the Town.  While Art. VIII § 2 does 
afford the Town substantial control over the granting/scheduling of compensatory days, there is 
nothing in the record before us to establish that the holiday pay at issue relates to compensatory 
days that were not properly granted and scheduled for December use.  Indeed the evidence 
before us indicates that for many years prior to 2010 employees were afforded holiday pay in 
subsequent calendar years without Red Book documentation that compensatory days were 
granted and scheduled for December use and then cancelled.  In short, the Town’s contract 
defense to the Union’s prima facie case fails because the Town had not exercised its contractual 
rights6 at the time it unilaterally altered the parties’ holiday pay practice. 
 
 Turning to the issue of remedy we find that traditional make-whole relief would best 
effectuate the policies of the Act.  Employees were not afforded timely notice that scheduled use 
of compensatory days in December of 2009 was subject to Town approval or that Red Book 
records of scheduling and cancellation would be required for holiday credit payment in 2010.  
Furthermore, employees who did obtain approval but did not use the time as reflected in the Red 
Book were also denied payment.  It is our understanding on the basis of the record before us, 
however, that employees are now aware of the Town’s intent to exercise its right to administer 
the granting of compensatory days off and to require documentation of December 
scheduling/cancellation for holiday payment in subsequent calendar years.  As such, employees 
who were not afforded holiday pay for unused compensatory days accrued in 2009 should 
receive holiday pay and receipt should be treated for purposes of other collectively bargained7 
benefits as having occurred between January 1, 2010 and March 31, 2010.  We expressly decline 
to address any and all issues concerning administration of the granting of unused compensatory 
days accrued after 2009 and/or requests for holiday pay in lieu of such days and we leave such 
issues to the collectively bargained dispute resolution procedure. 

                                                 
5 We find Cavanaugh’s December 23, 2009 memo to be the first unambiguous notice of the Town’s intent to require 
submission of holiday pay requests to the year of accrual.  The record does not, however, establish that it was ever 
effectively communicated to all personnel.  We do not view Mayor Harkin’s memo of December 31, 2009 as 
reasonable advance notice that requests for holiday pay accrued in 2009 will not be honored in 2010.   
 
6 e.g. the right to administer the granting/scheduling of compensatory days in December and the right to afford 
holiday pay on the basis of Town records of December scheduled/cancelled compensatory days. 
 
7 We have no jurisdiction to dictate time of income receipt for state or federal tax purposes.   
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ORDER 

 
 By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED that the Town of Stratford: 
 

I. Until or unless negotiated otherwise, cease and desist from refusing to afford 
holiday pay in lieu of compensatory days scheduled to be used in December and 
subsequently cancelled; 

 
II. Take the following affirmative action which we find will effectuate the purposes 

of the Act: 
 
 A. Allow any employees who were not afforded holiday pay for unused 

compensatory days accrued in 2009 such holiday pay and treat the receipt thereof 
for purposes of all other collectively bargained benefits as having occurred 
between January 1, 2010 and March 31, 2010. 

 
 B. Bargain in good faith with the Union over any proposed change in the 

compensatory day/holiday pay benefit as required by the Act; 
 
 C. Post immediately and leave posted for a period of sixty (60) consecutive 

days from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of the Decision and Order in its 
entirety. 

 
 D. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department 38 Wolcott Hill Road, Wethersfield, Connecticut within thirty 
(30) days of receipt of the Decision and Order of the steps taken by the Town of 
Stratford to comply herewith.   

 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 
 
     Robert A.Dellapina 
     Robert A. Dellapina 
     Board Member 
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CERTIFICATION 
 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th day of 
October, 2011 to the following: 
 
Attorney Eric Chester 
Ferguson, Doyle & Chester     RRR 
35 Marshall Road 
Rocky Hill, CT  06067  
 
Attorney Carmine Perri 
Town of Stratford      RRR 
2725 Main Street 
Stratford, CT  06615 
 
 
 ________________________________ 
 Harry B. Elliott, Jr., General Counsel  
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
  

 
 
 
 


