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DECISION AND DISMISSAL OF COMPLAINT 
 
 On June 13, 2008 Council 4, AFSCME, AFL-CIO, Local 1303-096 (the Union) filed a 
complaint, amended on March 17, 2010, with the Connecticut State Board of Labor Relations 
(the Labor Board) alleging that the Town of Avon (the Town) violated the Municipal Employee 
Relations Act (MERA or the Act) by unilaterally having non-bargaining unit personnel 
performing bargaining unit work. 
 
 After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on March 11, 2010.  Both parties appeared, were represented and were 
allowed to introduce evidence, examine and cross-examine witnesses, and make argument.  Both 
parties filed post-hearing briefs, the last of which was received on May 20, 2010.  Based on the 
entire record before us, we make the following findings of fact and conclusions of law and we 
dismiss the complaint. 



FINDINGS OF FACT 
 
1. The Town is a municipal employer within the meaning of the Act.  

2. The Union is an employee organization within the meaning of the Act and at all material 
times has been the exclusive bargaining representative of certain employees in the Town Public 
Works Department. 
 
3. At all pertinent times the Town and the Union were parties to a valid collective 
bargaining agreement with effective dates of July 1, 2006 through June 30, 2011 that contained 
the following relevant provision (Ex. 4):  

ARTICLE III 
MANAGEMENT RIGHTS 

 Section 3.1 
 

The Town has and will continue to retain, whether exercised or not, all of the rights, 
powers and authority heretofore had by it, and except where such rights, powers and 
authority are specifically relinquished, abridged, or limited by the provisions of this 
Agreement, it shall have the sole and unquestioned right, responsibility and prerogative 
of management of the affairs of the Town and direction of the working forces, including, 
but not limited to the following: 
 
1. To determine the organization and standards of Town services and to manage its 

operations. 
 
2. To determine the care, maintenance and operation of equipment used for, and on 

behalf of, the purposes of the Town. 
 

3. To establish or continue policies, practices and procedures for the conduct of Town 
business and, from time to time, to change or abolish such policies, practices, or 
procedures.  

 
4. To establish new or improved methods, procedures, practices, technologies or 

facilities which the Town may deem necessary and advisable for the efficient 
operation of the town (sic). 

 
5. To establish or discontinue processes or operations, or to establish or discontinue 

their performance by employees. 
 

6. To determine the standards of selection for employment, and select and determine the 
number of types of employees required, or necessary, to perform the Town’s 
operations. 

 
7. To employ, direct, schedule, assign, suspend, discharge, transfer, promote or demote 

employees, or to layoff, terminate or otherwise relieve employees from duty for lack 
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8. To establish or amend and enforce reasonable rules and regulations for the 

maintenance of discipline, and for the performance of work in accordance with the 
requirements of the Town provided such rules and regulations are made known in a 
reasonable manner to the employees affected by them. 

 
9. To determine the content of job classifications and ensure that incidental duties 

connected with Town operations, whether enumerated in job descriptions or not, shall 
be performed by employees.  

 
10. To fulfill all of the Town’s legal responsibilities. 

 
11. To establish contracts or sub-contracts for municipal operations, provided that this 

right shall not be used for purposes of discriminating against its members. 
 

Section 3.2 
 
The above rights, responsibilities and prerogatives are inherent in the Town Council and 
the Town Manager by virtue of statutory and Charter Provisions and cannot be subject to 
any grievance or arbitration proceeding, except as specifically provided for in this 
Agreement. 
 

4. The Town’s Public Works Department consists of four divisions: Buildings and Grounds, 
Machinery and Equipment, Highway, and Landfill. There are working Foremen in the first three 
divisions who report to the Deputy Director of the Public Works Department. Although not 
members of any bargaining unit, these Foremen regularly perform work that members of the 
Union’s bargaining unit also perform, including operating equipment and machinery. 
 
5. Prior to January 2008 the Landfill was staffed by a Maintainer III, Harold Gottier 
(Gottier). In this position he was a member of the Union’s bargaining unit and reported to the 
Highway Foreman. Gottier served as the crew leader at the Landfill and his duties included 
operating machinery such as backhoes, bulldozers, and bobcats. (Ex. 3).  
 
6. The Maintainer III job description states that its job function is to “[p]erform a variety of 
skilled tasks in the maintenance, repair and construction of roadways, roadsides, sanitary and 
storm sewers, bridges, sidewalks, parks and recreation areas and public works facilities; 
performs related work as required.” (Ex. 5). Its list of examples of duties and responsibilities  
includes “[o]perates and may repair heavy construction and maintenance equipment such as 
backhoes, loader, graders, heavy rollers and other heavy equipment requiring skill in said 
operation.” (Ex. 5). 
 
7. On or about January 1, 2008 Gottier retired. 
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8. Robert Martin (Martin) began working for the Town in or around 1987, and was assigned 
to the Landfill. Highway Foreman Scotty Peacock (Peacock) supervised the Landfill. Some of 
Peacock’s duties included operating equipment such as dump trucks and pickup trucks. 
 
9. In or about 1994 when the solid waste cell closed, the number of Maintainers at the 
Landfill was reduced to one and Martin began working for Buildings and Grounds. His 
supervisor there was a non-bargaining unit working Foreman, Michael Shea (Shea). In his 
position, Shea operated most of the same equipment and performed some of the same manual 
labor as employees in the bargaining unit. 
 
10. Beginning approximately 1996 Martin became a Maintainer III.  

11. At some point in his career with the Town Martin served as Union President.  

12. In November 2007, Martin was temporarily assigned to the Landfill in a light duty 
capacity. Martin was cleared to return to regular duty sometime in December 2007.  
 
13. Around that time, the Town learned Gottier was shortly to retire. Martin was asked to 
continue at the Landfill while the Director of Public Works, Bruce Williams (Williams), and the 
Deputy Director of Public Works, Alex Trujillo (Trujillo), determined a course of action. 
 
14. While serving as a Maintainer III at the Landfill Martin was tasked with assisting Gottier. 
In that capacity he worked in the Landfill’s office; selling permits, handling phone calls, and 
assisting the public. After returning to regular duty he also operated some of the Landfill’s 
equipment, primarily a tire loader, a bulldozer, and a pickup truck. 
 
15. In fiscal year 2007-08 the Town created a new position, Superintendent of Solid Waste 
Management (Superintendent), to supervise the Landfill. The position reports to Trujillo and is 
not part of the Union or any other bargaining unit. It is the same in structure as the working 
Foremen in the other divisions of the Town’s Public Works Department. The official job 
description for the position reads, in relevant part:  
 

Position Definition: This is a professional managerial position providing contract 
management, reporting, supervision, and recycling education and training associated with 
the town’s Transfer Station/Landfill. Serves to provide education to the general public, 
town employees, and governmental officials on the importance of recycling and source 
reduction. The Solid Waste position is responsible for administering the provisions of the 
site operation plan.  
 
*** 
 
Examples of Essential Job Duties: 
 
*** 
 Provides excellent customer service to members of the general public… 
 The ability to operate equipment normally associated with a solid waste facility. 
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*** 
(Ex. 6). 
 

16. Martin was one of three internal candidates who applied for the Superintendent position. 
He was promoted to the position on June 1, 2008. As Superintendent he works out of the Landfill 
office and supervises three regular part-time employees. His duties include assisting Williams in 
budgeting, implementing recycling programs, assisting the public, promoting recycling in 
schools and the community at large, and reviewing and formulating bid specifications. He also is 
the Town’s designee on the Connecticut Product Stewardship Council and serves on the Town’s 
Clean Energy Commission. Martin also continues to perform some of the duties he formerly 
performed as Maintainer III, such as selling permits, handling phone calls, and operating Landfill 
equipment.  
 
17. Prior to Martin becoming Superintendent, all Landfill reporting to the Town and the State 
of Connecticut was handwritten by Gottier. While Superintendent, Martin has developed Excel 
spreadsheets to electronically accomplish all reporting requirements.  
 
18. Maintainers continue to assist at the Landfill in various capacities as needed. For 
example, shortly after Martin became Superintendent he had a Maintainer III working for 
approximately two weeks bulldozing open brush. In addition, since Martin became 
Superintendent a Maintainer, usually a Maintainer III, works every Saturday at the Landfill. 
 

CONCLUSION OF LAW  

1. The Town did not unlawfully subcontract or transfer Union bargaining unit work. 

DISCUSSION 

 In the instant matter, the Union’s complaint alleges that the Town violated the Act when 
it unlawfully had non-bargaining unit personnel performing bargaining unit work. Specifically, 
the Union argues that the work formerly performed by Maintainer III Gottier at the Landfill that 
is now performed by the Superintendent should be returned to the bargaining unit. The Town 
counters that it acted consistently with past practice and in accordance with the collective 
bargaining agreement in creating and staffing the Superintendent position. In this case we agree 
with the Town for the following reasons. 
 
 We analyze the Union’s claim using the standard established in City of New Britain, 
Decision No. 3290 (1995). In order to prove a prima facie case of unlawful subcontracting or 
transfer of work, the Union must show that (1) the work in question is bargaining unit work; (2) 
the subcontracting or transfer of work varied significantly in kind or degree from what had been 
customary under past established practice; and (3) the alleged subcontracting or transfer of work 
had a demonstrable adverse impact on the bargaining unit. 
 

It is the union’s initial burden to make a prima facie case establishing that a change in an 
existing condition of employment has in fact occurred, for if no change is proven, no further 
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inquiry is warranted. Town of Hamden, Decision No. 2364 (1985). Once the Union has made its 
prima facie case, the burden shifts to the employer to provide an adequate defense, which may 
include contractual provisions allowing the action; that the work assigned outside the unit was de 
minimis; or that it was in keeping with past practice. City of New Britain, supra.  

 
 Based on the record in this case, we find that the Union has not established a prima facie 
case of unlawful subcontracting or transfer of bargaining unit work. First, it is clear that the work 
in question has always been performed by both bargaining unit employees as well as non-union 
employees. The uncontroverted testimony indicated that the working Foremen of the Public 
Works Department, including those overseeing the Landfill, operate equipment and machinery 
used by bargaining unit members and perform manual labor of the type performed by bargaining 
unit members. The Union did not present any evidence showing that work performed by Martin 
after he became Superintendent was any different than what had customarily occurred at the 
Landfill or in the Public Works Department as a whole.     
 
 Further, this record is devoid of any evidence showing that the alleged subcontracting or 
transfer of work has had a demonstrable adverse impact on the bargaining unit. The Town has 
not eliminated the position of Maintainer III from the Union. In fact, the evidence indicated that 
Maintainers continue to assist at the Landfill on an as-needed basis, including every Saturday. 
No one has lost his or her job or any overtime opportunities. In short, the Union has failed to 
produce evidence of any impact whatsoever on the bargaining unit caused by the Town’s actions 
here.    
 
 Even assuming arguendo that the Union was able to establish a prima facie case of 
unlawful subcontracting or transfer of work, the Town’s actions after Martin became 
Superintendent were in keeping with past practice. As discussed above, the uncontested evidence 
indicated that the working Foremen at the Landfill and the other divisions of the Public Works 
Department had always performed bargaining unit work alongside bargaining unit members. 
Thus having Martin continue to perform some of the same tasks as Superintendent that he 
performed as Maintainer III was in keeping with accepted practice and provides a valid defense 
for the Town’s actions here.  
 
 Moreover, the contract is consistent with the Town’s position. The applicable 
management rights clause contemplates the power to subcontract or transfer work so long as the 
Town does not do so in order to discriminate against bargaining unit members. There is no 
evidence of discrimination in the record. As such, under the parties’ practice and Article III of 
the applicable contract, the Town was within its rights in creating and staffing the Superintendent 
position. Based on the record before us, we dismiss the complaint. 
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ORDER 

           By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 
 
           ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 
 
 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 

    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
    
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 
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CERTIFICATION 
 
      I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th day of 
May, 2011 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR   
970 Farmington Avenue, Suite 207 
West Hartford, CT  06107  
 
Attorney Michael Harrington 
Murtha, Cullina, Richter & Pinney    RRR 
City Place 1 
185 Asylum Street 
Hartford, CT  06103 
 
Attorney Susan Creamer 
Council 4, AFSCME 
444 East Main Street 
New Britain, CT  06051 
 
 
 ________________________________ 

Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
 
 
     
     
    


	DECISION AND DISMISSAL OF COMPLAINT
	FINDINGS OF FACT
	CONCLUSION OF LAW 
	DISCUSSION

	ORDER

