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DECISION AND DISMISSAL OF COMPLAINTS 
 
 
 On September 18, 2008 the Hartford Federation of Teachers, Local 1018, AFT, 
AFT-CT, AFL-CIO (the Union) filed a complaint (TPP-27,483) with the Connecticut 
State Board of Labor Relations (the Labor Board) alleging that the Hartford Board of 
Education (the School Board) violated § 10-153e of the School Board Teacher 
Negotiation Act (TNA or the Act) by changing and/or increasing guidance counselor 
duties at Bulkeley High School.  On October 2, 2008 the Union filed a complaint, 
(TPP-27,499) with the Labor Board that was subsequently withdrawn.  On December 22, 
2008 the Union filed another complaint (TPP-27,645) with the Labor Board alleging that 
the School Board violated the Act by transferring guidance counselor duties at Capitol 
Preparatory Magnet School to person(s) outside the bargaining unit.   



 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on June 12, 2009, September 9, 2009, September 24, 2009, 
November 5, 2009 and December 2, 2009.  The parties appeared, were represented and 
allowed to present evidence, examine and cross-examine witnesses and make argument.   
The parties filed post-hearing briefs on or before April 27, 2010 and reply briefs on May 
21, 2010.  Based on the entire record before us, we make the following findings of fact 
and conclusions of law and we dismiss the complaints. 
 

FINDINGS OF FACT 
 
1. The School Board is a local board of education pursuant to the Act. 
 
2. The Union is the bargaining representative for a bargaining unit including 
certified guidance counselors employed by the School Board. 
 
3. Hartford Educational Support Personnel (HESP) is the bargaining representative 
for a bargaining unit of certain non-supervisory, non-certified personnel employed by the 
School Board. 
 
4. The Union and the School Board were parties to a collective bargaining 
agreement with effective dates of July 1, 2008 through June 30, 2011.  (Ex. 5). 
 
5. HESP and the School Board were parties to collective bargaining agreements with 
effective dates of July 1, 2004 to June 30, 2010.  (Ex. 6, 6a). 
 
6. At all times relevant hereto, guidance counselors in the bargaining unit 
represented by the Union were required to be certified under state law1 and were subject 
to a written “JOB DESCRIPTION” containing enumerated duties, the first of which was 
to “[c]onduct guidance-learning activities in the classroom for each grade level during the 
year in collaboration with the teaching staff.”  (Ex. 7). 
 
7. As part of an extensive reorganization of local high schools, Bulkeley High 
School was changed for the 2008-2009 school year from a single large institution 
encompassing grades 9 through 12 to a Lower Academy (Grades 9-10) and an Upper 
Academy (Grades 11-12).  Concomitant with that change, Bulkeley guidance counselors 
were required to teach a “Leadership for a Lifetime” course and their other duties were 
substantially altered and/or reduced.  Bulkeley guidance counselors’ hours of work and 
compensation remained the same. 
 
8. The duties primarily performed by Bulkeley guidance counselors prior to the 
2008-2009 academic year included individual academic planning for students, data 
collection, course schedule recommendations, parental consultation, career planning, 
coordination of tutoring, outside referrals and attendance monitoring.  These duties were 
also performed to different extents by other members of the Union’s bargaining unit (e.g., 
classroom teachers) as well as members of the HESP bargaining unit and the 
administration. 

                                                 
1 See Conn. Gen. Stat. § 10-145(a). 
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9. The School Board operates the Capital Preparatory Magnet School (CPMS) which 
is an interdistrict magnet school program intended to promote racial, ethnic, and 
economic diversity and is unique in that all its graduates are offered placement at four (4) 
year colleges upon graduation.  Dr. Steven Perry (Perry) is the founder/principal of 
CPMS and believes that the school has never needed guidance counselors given the 
constant contact required between students and school staff.   
 
10. CPMS viability requires a continuing influx of students from more affluent areas 
and as such, recruitment is a necessary and crucial activity for CPMS. 
 
11. Jessica Peppin (Peppin), a certified guidance counselor, applied for a position as a 
guidance counselor with CPMS in May of 2008 and on June 23, 2008 Peppin accepted a 
position at the school as a Magnet Theme Coach.  A Magnet Theme Coach is primarily 
responsible for recruiting new students and the duties of the position are not encompassed 
by the guidance counselor job description.  (Ex. 7). 
 
12. Peppin was initially assigned to review student files for completeness, a task that 
lasted one to one and one-half months.  She was then assigned to perform recruitment 
related duties which she found to be tedious and unrelated to guidance counseling.  
Peppin objected to Dr. Perry who informed her of the duties of the position and the 
importance of recruiting to CPMS. 
 
13. Peppin left CPMS in January of 2009 with the understanding that her position was 
being eliminated.  She was, however, replaced briefly by another certified guidance 
counselor, Sherry Lewis (Lewis), who was hired as a Magnet Theme Coach and 
performed recruitment related duties.  Lewis left after several months and was replaced as 
Magnet Theme Coach by Jim McRodrick who was not a certified guidance counselor and 
was a member of another bargaining unit.   
 
14. Two certified guidance counselors worked at CPMS prior to Peppin and each 
performed recruitment related duties in lieu of traditional guidance counselor work. 
 

CONCLUSIONS OF LAW 
 
1. The Hartford Board of Education did not commit a prohibited practice in violation 
of the Act when it assigned certain work formerly performed in part by certified guidance 
counselors at Bulkeley High School to persons outside the bargaining unit. 
 
2. The Hartford Board of Education did not commit a prohibited practice in violation 
of the Act when it required guidance counselors to teach a classroom course. 
 
3. The Hartford Board of Education did not commit a prohibited practice in violation 
of the Act when it assigned the duties of a Magnet Theme Coach to a person other than a 
certified guidance counselor. 
 
4. The Hartford Board of Education did not act with anti-union animus in violation 
of the Act. 
 

 3



DISCUSSION 
 
 
 Case No. TPP-27,483 initially presents the questions of whether the School Board 
unlawfully unilaterally increased workload by requiring guidance counselors at Bulkeley 
High School to teach a “Leadership for a Lifetime” class and whether the School Board 
unlawfully subcontracted bargaining unit work when it assigned certain duties (student 
scheduling, data collection, parental conferences, etc.) to persons other than guidance 
counselors. 
 
 The Union argues that a substantial change in workload occurred and relies 
wholly on a grievance arbitration award to support this claim.  The Union also contends 
that the School Board’s reorganization of Bulkeley High School essentially changed the 
traditional role of guidance counselors from individual advocates to “a small cog in a big 
team” and transferred their ancillary duties to other persons. 
 
 The School Board argues that the Union has failed to prove any increase in 
workload or identify any impacts which would require bargaining.  The School Board 
further notes that the Union’s subcontracting claim is governed by our decision in City of 
New Britain, Decision No. 3290 (1995) and that the Union has failed to prove that the 
purported work at issue continues to exist or is being performed at variance with past 
practice.  Here, we agree with Respondents and dismiss this portion of the complaint. 
 
 We address an evidentiary issue at the outset.  The Union attached to its brief a 
copy of an arbitration award, Hartford Federation of Teachers and Hartford Board of 
Education, American Arbitration Association, No. 12 390 00157 09 (Foy, April 16, 2010) 
and clearly relies on the arbitrator’s factual findings in that case.  The School Board has 
objected on the basis of our regulations and moved to strike the award from our 
consideration in its entirety.  We agree with the School Board that the award is outside 
the record within the meaning of Conn. Agencies Regs. §7-471-67(a)2 and, like any new 
evidence, not proper for our consideration absent a reopened hearing pursuant to Conn. 
Agencies Regs. § 7-471-65.3  We note that even if the award had been properly offered it 
would almost certainly be excluded as irrelevant.  The evidence and issues before the 
arbitrator were necessarily different than those before us and as such we cannot simply 
adopt the arbitrator’s findings in derogation of our statutory role.  This is not a situation 
where a party offers as persuasive authority the results of an adjudication on similar facts.  
We must make our own inquiry and determinations based on the arguments and evidence 
before us.  As such, we sustain the School Board’s objection in this regard. 

                                                 
2 Conn. Agencies Regs. §7-471-67(a) states: 
 (a) The record of the proceedings before the board in prohibited practice cases shall consist 
 of the complaint or amended complaint, any other pleadings, notices of hearing, motions, 
 orders, stenographic report, exhibits, depositions, findings of fact, conclusions of law, 
 the decision and order. 
3 Conn. Agencies Regs. §7-471-65 states: 
 No motion for leave to reopen a hearing because of newly discovered evidence shall be 

entertained unless it is shown that such additional evidence is material, that the motion 
has been timely made and that there were reasonable grounds for the failure to adduce 
such evidence at the hearing.  Nothing contained in this section shall be deemed to limit 
the right and power of the board in its discretion and on its own motion to reopen 
a hearing and take further testimony. 
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We have consistently held that an employer’s unilateral change in the conditions 
of employment involving a mandatory subject of bargaining made during the term 
of a collective bargaining agreement will constitute an illegal refusal to bargain 
and a prohibited practice unless the employer establishes an appropriate defense  
. . .A change may be incidental to management decisions which themselves are 
not subject to bargaining.  In [West Hartford Education Association v. DeCourcy, 
162 Conn. 566 (1972)], our Supreme Court determined that boards of education 
have the right to determine educational policy and unilaterally implement such 
policy decision, but where this implementation impinges in some substantial way 
upon a major term or condition of employment, there arises a duty to bargain the 
impact. 
 

Bloomfield Board of Education, Decision No. 2821 (1990), see also, New Canaan 
Board of Education, Decision No. 2400 (1985) (holding length of school day not 
mandatory topic but additional compensation for increase in school day subject to 
negotiation).  If a change is de minimus or insubstantial in its impact upon a major term 
or condition of employment, we will decline to find a prohibited practice has occurred. 
Town of Bloomfield, supra.  To “establish a unilateral change of workload, the union 
must present evidence both that the employees’ workload after the change was 
substantially greater than before it and that the preceding workload had ‘endure[d] over a 
reasonable length of time, and [that it was] an accepted practice by both parties.’”  Board 
of Education of Region 16 v. State Board of Labor Relations, 299 Conn. 63, 79 (2010) 
(quoting, Honulik v. Greenwich, 293 Conn. 698, 719 n. 33). 
 
 The Union has not met its burden to establish an increase in guidance counselor 
workload.  The reorganization of Bulkeley High School resulted in a reduction of 
traditional guidance counselor duties concurrent with the assumption of responsibility for  
a single classroom course.  The School Board’s right to determine educational policy 
includes the discretion to emphasize group instruction over individual attention.  Exercise 
of such discretion does not, in and of itself, establish change in workload. 
 
 The Union’s claim that the reorganization occasioned subcontracting of 
bargaining unit work is governed by the test set forth in City of New Britain, Decision 
No. 3290 (1995).  Under these standards the Union must show that the work in dispute is 
bargaining unit work, that the current subcontracting/transfer of the work varies in kind 
or degree from what had been customary under past practice, and that there is a 
substantial impact on the bargaining unit as a result.  City of New Britain, supra.  We 
find that the Union has not met its burden to establish the first two prongs of this test. 
 

The Union failed to offer documentary or testimonial evidence that guidance 
counselor work performed prior to the reorganization was subsequently performed by 
persons outside the bargaining unit.  We will not assume that post-reorganization work is 
being performed by outsiders merely because guidance counselors no longer have those 
duties.  As noted above, the School Board has the right to eliminate work inconsistent 
with its policies.  To the extent the disputed work continues to exist the record reflects 
that it is being performed by other persons within the bargaining unit and/or by outsiders 
who had such duties prior to reorganization.  Course recommendation and student 
scheduling has historically involved teachers within the bargaining unit as well as 
administrators outside the unit.  College career specialists in the bargaining unit 
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represented by HESP worked at Bulkeley High School for several years prior to the 
reorganization which prompted the instant complaint. 
 

As to Case No. TPP-27,465 we also find that the Union has failed to meet the City 
of New Britain standard with respect to the alleged transfer of guidance counselor work 
at CPMS.  The Union claims that Peppin was hired as a certified guidance counselor to 
develop a traditional guidance program at CPMS and that her position was eliminated 
and her work transferred to outsider(s).  The School Board argued that guidance 
counselor work has never existed at CPMS because the school employs a radical team 
approach whereby nearly all staff are involved in tasks traditionally performed by 
guidance counselors.   
 
 Peppin was hired as a Magnet Theme Coach to recruit suburban students.  Magnet 
school recruitment is not encompassed by the job description for guidance counselors.  
While CPMS has employed certified guidance counselors both before and after Peppin, 
the evidence establishes that these persons did not work as guidance counselors but rather 
as recruiting agents for CPMS.  Whether or not Peppin’s belief was reasonable that she 
was being hired to work as a guidance counselor, the fact remains she never performed 
such duties at CPMS and ultimately left due to her unwillingness  to perform recruitment 
work.  After Peppin left, CPMS briefly employed another certified guidance counselor to 
recruit students and then assigned these duties to a person outside the bargaining unit.  
The Union does not claim that student recruitment or the duties of Magnet Theme Coach 
are bargaining unit work.  In light of the evidence, the Union’s claim of subcontracting in 
violation of the Act must fail. 
 
 As a final note, the Union attached to its brief a purported media interview of 
Perry which the Union argues is evidence of Perry’s bias against labor organizations and 
general lack of credibility.  We agree with the School Board that, like the arbitration 
award, this document is outside the record within the meaning of Conn. Agencies Regs. 
§ 7-471-67(a) and not proper for our consideration.  If the Union wanted Perry’s 
explanation of his interview it should have either confronted Perry with the purported 
statements during cross-examination or moved to reopen the hearing.  It did neither.  The 
document is outside the record in this matter and we do not consider it.   
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ORDER 
 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the School Board Teacher Negotiation Act, it is hereby 

 
ORDERED that the complaints filed herein be, and the same hereby are 

DISMISSED. 
 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS4 

 

    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
     

                                                 
4 Board Member Wendella Ault Battey attended the evidentiary hearings but did not participate in the 
deliberations in this case. 
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CERTIFICATION 
 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 25th 
day of May, 2011 to the following: 
 
Attorney Eric Chester 
Ferguson & Doyle, P.C.     RRR 
35 Marshall Road  
Rocky Hill, CT  06067-1400 
 
Attorney Ann Bird 
Bird & Apostolidis      RRR 
P.O. Box 532  
Middletown, CT  06457 
 
Attorney Nicole Rothgeb 
Livingston, Adler, Pulda, Meiklejohn & Kelly  RRR 
557 Prospect Avenue 
Hartford, CT  06105 
 
 
 
 
 ______________________________ 
 Harry B. Elliott, Jr., General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 


