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DECISION AND DISMISSAL OF COMPLAINT 
 
 On July 11, 2008 Local 1689, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging 
that the Town of Farmington (the Town) had violated the Municipal Employee Relations Act 
(MERA or the Act) by unlawfully subcontracting bargaining unit work to non-bargaining 
unit workers. 
 
 After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on April 22, 2009.  The parties appeared and were represented. They 
entered into a full stipulation of facts and exhibits. Both parties filed post-hearing briefs, the 
last of which was received on September 4, 2009.  Based on the entire record before us, we 
make the following findings of fact and conclusions of law and we dismiss the complaint. 



 
FINDINGS OF FACT 

 
1. The Town is a municipal employer within the meaning of the Act.  

2. The Union is an employee organization within the meaning of the Act and at all 
material times has been the exclusive bargaining representative of certain Town employees in 
a variety of classifications within the Town Hall, Parks Department and Highway 
Department, as well as civilian employees of the Police Department. 
 
3. At all relevant times the Town and the Union were parties to a valid collective 
bargaining agreement with effective dates of July 1, 2005 through June 30, 2009 (Ex. 5) that 
contained the following relevant provision: 
 
 

ARTICLE 4 – MANAGEMENT RIGHTS 

Section 4.1.0 The Town has and will continue to retain, whether exercised or 
not, all of the rights, powers and authority heretofore had by it and, except 
where such rights, powers and authority are specifically relinquished, 
abridged or limited by the provisions of this Agreement, it shall have the sole 
and unquestioned right, responsibility and prerogative of management of the 
affairs of the Town and direction of the working forces, including, but not 
limited to the following:  
 
*** 
Section 4.1.8 To establish contracts or sub-contracts for municipal 
operations, provided that this right shall not be used for the purposes or 
intention of undermining the Union or of discriminating against its members. 
All work customarily performed by the employees of the bargaining unit shall 
be continued to be so performed unless in the sole judgment of the Town it 
can be done more economically or expeditiously otherwise. 
 
*** 
 

4. In 2002, the Town opened a newly built Police Department and Community Center. 

5. Since on or about April 2002, Tom Eastman (Eastman) was employed by the Town as 
a Janitor assigned to the Community Center/Police Station campus, assigned to work from 
2:30 pm to 10:30 pm, Monday through Friday. His job duties included vacuuming, mopping, 
dusting, removing trash, restocking bathroom supplies, mowing lawns adjacent to Town 
buildings, shoveling snow from entrances and walks, cutting hedges, raking, and setting up 
and taking down chairs and tables for community groups holding events in the 
Community/Senior Center. (Ex. 9).  
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6. In 2002 the Town also hired an outside cleaning contractor to do janitorial work at the 
Community Center/Police Station campus. 1  
 
7. In 2004, the Town hired a company called Facilities Services Group (FSG) to do the 
janitorial work at the Community Center/Police Station campus on weekends and weekday 
mornings. FSG’s employees emptied trash, mopped floors, and cleaned counters, among 
other duties. FSG also provides janitorial services at Town Hall and other Town buildings.  
 
8. In June 2008, in response to cutbacks brought about by failed budget referendums, 
the Town advised the Union that it would have to lay off two employees. 
 
9. Thereafter the parties negotiated an early retirement incentive, but only one employee 
utilized it.  
 
10. On or about June 23, 2008, Eastman received a hand-delivered memorandum from 
Town Manager Kathleen Eagen (Eagen) that the Town was eliminating his position and that 
he would be laid off effective July 1, 2008. (Ex. 6). The memorandum read in relevant part: 
 

This is to notify you that we plan to eliminate your Janitor position with the Town of 
Farmington, in accordance with the terms set forth below. This decision has been a 
difficult one for us to make and results from the adoption of the 2008-2009 budget on 
May 20, 2008 by the Town Council. This budget freezes spending at 2007-2008 
levels, and includes a cut of $190,000 from the proposed budget that was defeated 
twice in referendum. 
 
*** 
In your current classification of Janitor, there are no less senior employees. The only 
lower classification is the West woods (sic) Seasonal classification, but this 
classification is in a separate seniority group from full time employees…Therefore, 
there are no positions available for you to exercise bumping rights. This means that 
your employment with the Town of Farmington will end effective June 30, 2008… 
 
*** 
 

11. On or about June 25, 2008 Michael Bernabucci, a Maintainer I for the Town, received 
a virtually identical hand-delivered memorandum from Eagen that the Town was eliminating 
his position and that he would be laid off effective July 1, 2008. (Ex. 7). 
 
12. On or about June 25, 2008 Director of Community Services Nancy Parent sent a 
memorandum to all senior center users that read (Ex. 8): 

                                                 
1 In its brief, the Town states that the stipulation of facts incorrectly states that Facility Service Group was hired 
in 2002, when in fact it was first awarded a bid for cleaning services with the Town in Fiscal Year 2004-05. 
However, the Town further maintains that it has used a cleaning contractor at the Community Center/Police 
Station campus since 2002. 
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Enclosed please find a copy of the Community & Senior Center policies and 
procedures along with the Senior Center Fee Schedule, which will be in effect starting 
July 1, 2008. We no longer provide set up and break down of tables and chairs on a 
regular basis. If your organization requires this as of July 1, 2008 there will be an 
additional charge of $50.00 for this service as we will be utilizing a per diem person. 
 

13. FSG’s hours have not been increased by the Town since July 1, 2008. 

14. A Town purchase order prepared on May 10, 2004 indicates that the Town hired FSG 
for cleaning services at the Community Center for the period of July 1, 2004 through June 
30, 2005 at a cost of $12,600.00 for the first year of a two year contract. (Ex. 12). A Town 
purchase order prepared on June 28, 2005 indicates that the second year of that contract cost 
the Town $12,672.00. (Ex. 13).  
 
15. A Town purchase order prepared on May 10, 2004 indicates that the Town hired FSG 
for cleaning services at the Police Facility for the period of July 1, 2004 through June 30, 
2005 at a cost of $25,200.00 for the first year of a two year contract. (Ex. 12). A Town 
purchase order prepared on June 20, 2005 indicates that the second year of that contract cost 
the Town $25,728.00. (Ex. 13).   
 
16. On or about March 27, 2009 FSG President Edward Gales (Gales) sent a letter to the 
Town regarding “Contract Janitorial Services – Farmington Community & Senior Center.” 
(Ex. 10). The letter read in full: 
 

This letter is to confirm that our cost for the above services at the above location from 
April 2008 to March 2009 remained consistent during those months except for a “cost 
of business” factor for the new fiscal year beginning July 1, 2008. 
 
Enclosed are copies of our invoices for this facility for the months mentioned above.  
 
If you have any questions, please let me know. 
 

17. The invoices Gales included with his March 27, 2009 letter indicate that for each of 
the months of April and July 2008 the Town was billed $1,072.50 and for August 2008 and 
March 2009 the Town was billed $1,113.25, “according to new contract for year 8/05/2008-
6/302009 (sic).” (Ex. 11).  
 
18. A Town purchase order for fiscal year 2009 indicates that the Town hired FSG for 
“Janitorial Cleaning Services for Farmington Community/Senior Center, 321 New Britain 
Avenue, Unionville, CT 06085” for a period to expire on June 30, 2009. (Ex. 14). The 
purchase order indicates that the per month price of the service was $1,113.25, for a total cost 
for the year of $13,359.00.  
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19. A Town purchase order for fiscal year 2009 indicates that the Town hired FSG for 
“Police facility cleaning” for a period to expire on June 30, 2009. (Ex. 14). The purchase 
order indicates that the price of the service was $26,130.00.   
 
 

CONCLUSION OF LAW  

1. The Town did not violate the Act when it continued to subcontract janitorial work 
after laying off a bargaining unit member. 
 

DISCUSSION

 In the instant matter, the Union’s complaint alleges that the Town violated the Act 
when it laid off a bargaining unit member and unlawfully subcontracted his work to non-
bargaining unit personnel without notifying or bargaining with the Union. The Union argues 
that act has and will continue to have an adverse impact on the bargaining unit.    
 
 The Town counters that it had the contractual right to both lay off the bargaining unit 
individual and to subcontract the work in question. In this case we agree with the Town for 
the following reasons. 
 
 We analyze the Union’s claim using the standard established in City of New Britain, 
Decision No. 3290 (1995). In order to prove a prima facie case of unlawful subcontracting or 
transfer of work, the Union must show that (1) the work in question is bargaining unit work; 
(2) the subcontracting or transfer of work varied significantly in kind or degree from what 
had been customary under past established practice; and (3) the alleged subcontracting or 
transfer of work had a demonstrable adverse impact on the bargaining unit. 
 

It is the union’s initial burden to make a prima facie case establishing that a change in 
an existing condition of employment has in fact occurred, for if no change is proven, no 
further inquiry is warranted. Town of Hamden, Decision No. 2364 (1985). Once the Union 
has made its prima facie case, the burden shifts to the employer to provide an adequate 
defense, which may include contractual provisions allowing the action; that the work 
assigned outside the unit was de minimis; or that it was in keeping with past practice. City of 
New Britain, supra.  

 
 Turning to the first prong of the New Britain analysis, it is clear in this case that the 
work in question is bargaining unit work. The stipulated facts indicated that Eastman has 
performed janitorial work since on or about April 2002 at the Community Center and Police 
Station campus. Thus the Union has established the first part of its prima facie case.     
 
 As for the second element of the New Britain analysis, the stipulated record evidence 
clearly indicates that the Town also utilized the services of an outside cleaning contractor at 
the Community Center and Police Station during the entire period of Eastman’s employment. 
The evidence indicates that FSG performed at least the same janitorial work as Eastman, 
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including removing trash and mopping, albeit at different times of the day/week. The 
evidence is equally clear that the volume and nature of the work performed by FSG remained 
the same after Eastman was laid off effective July 1, 2008. Therefore we conclude that the 
subcontracting at issue here did not vary significantly in kind or degree from what had been 
customary under established past practice. Thus the Union has failed to prove the second 
prong of its prima facie case of unlawful subcontracting; as such its claim must fail. 
 
 Even assuming arguendo that the Union was able to establish a prima facie case of 
unlawful subcontracting, the contract unequivocally provides a defense for the Town. Section 
4.1.8 of the applicable management rights clause clearly allows the Town to remove work 
from Union employees if the Town, in its sole judgment, concludes that the work can be 
performed more economically or expeditiously by subcontracting. This expansive language 
gives the Town an enormous amount of leeway with respect to subcontracting. The stipulated 
evidence made clear that the Town eliminated Eastman’s position in response to mandated 
budget cuts and continued to use the services of FSG to the same degree after the layoff as 
before. Under Section 4.1.8 of the applicable contract, the Town was well within its rights in 
taking such action.  
 
 Based on the record before us, we dismiss the complaint. 

ORDER 

           By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 
 
           ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 

 CONNECTICUT STATE BOARD OF LABOR RELATIONS 

    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 
20th day of April, 2010 to the following: 
 
Attorney Lisa Lazarek 
Kainen, Escalera & McHale, P.C.    RRR 
21 Oak Street 
Hartford, CT 06106 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
970 Farmington Avenue, Suite 207 
West Hartford, CT  06107 
 
Attorney Susan Creamer 
Council 4, AFSCME 
444 East Main Street 
New Britain, CT  06051 
 
 _____________________________ 
 Karen K. Buffkin, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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