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DECISION AND DISMISSAL OF COMPLAINT 
 
 On February 13, 2009 Joe Rosa (the Complainant) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that NEHCEU, 
District 1199 (the Union) had violated the State Employee Relations Act (SERA or the 
Act) by breaching its duty of fair representation. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on August 7, 2009.  Both parties appeared, were represented 
and allowed to present evidence, examine and cross-examine witnesses, and make 
argument.  No briefs were filed.  Based on the entire record before us, we make the 
following findings of fact and conclusions of law and we dismiss the complaint. 



 

FINDINGS OF FACT 
 
1. The State is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has been the certified bargaining representative for the Professional Health Care 
Employees (P-1) and Paraprofessional Health Care Employees (NP-6) bargaining units of 
state employees. 
 
3. At all relevant times the Complainant was employed by the Department of 
Children and Families (DCF) at Riverview Hospital as a Children Services Worker and 
was a member of the Union and the NP-6 bargaining unit.  
 
4. The Children Services Worker position is a noncompetitive position in the 
classified state service. A State examination is not required for appointment to 
classified/noncompetitive positions, however the minimum qualifications required must 
be met at the time of application. A State examination is required for appointment to 
classified/competitive positions. Candidates must meet the minimum qualifications of the 
position and pass the exam in order to be appointed to such a position. 
 
5. At all relevant times the State and the Union were parties to a valid collective 
bargaining agreement (Ex. 7a) that contains the following relevant provision: 
 

ARTICLE 15 
PROMOTIONS AND LATERAL TRANSFERS 

*** 
 
SECTION FOUR. In all cases of promotion or lateral transfer to 
noncompetitive positions, when there is no appreciable difference between the 
ability of the competing candidates to perform the duties of the job, seniority as 
defined under Article 14 within the NP-6 and P-1 bargaining units, as applicable, 
shall govern after consideration of affirmative action goals. Temporary service in 
the position does not in and of itself constitute an appreciable difference. In any 
arbitration of a dispute under this Section, unless the Employer can be shown to 
have acted arbitrarily and capriciously, the arbitrator shall give substantial weight 
to the judgment of the Employer in applying the relevant evaluation standards. 
Junior employees cannot grieve the selection of a more senior employee.  
 
Should no current employee possess the necessary qualifications to fill the 
vacancy, the Employer may fill the vacancy through outside hire.  
 
Full time worker’s request for lateral transfers or voluntary demotions where the 
employee holds permanent status shall be considered before promotional requests. 
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In this respect an employee is deemed to hold permanent status provided he/she 
has achieved permanent status in the classification.  
 
*** 
 

6. Connecticut General Statute Section 5-272(d) prohibits collective bargaining over 
appointment or promotion to positions in the competitive division of classified State 
service. (Ex. 7b).  
 
7. The Union has a policy entitled “Procedure for Determining Which Grievances 
Should Go to Arbitration and the Grievance Appeals Process.” (Ex. 5). The policy is as 
follows:  
 

1. Officers’ Determination. A grievance that has been denied by the employer 
may be filed for arbitration by the Officers of the District. Their decision will be 
based on applying the following criteria:  
 
a.  What are the merits of the case?  
 
b.  What is the importance of the principle(s) involved to the member, the 

particular chapter, and the Union as a whole?  
 
c.  What is the potential impact of a favorable or unfavorable decision on the 

member, the chapter, and the Union as a whole?  
 
2. Member Appeal Request. If the Officers decline to file a grievance for 
arbitration, the affected member may appeal that decision by notifying the District 
Vice President in writing within ten (10) days of receipt of notification of the 
employer’s answer.  
 
3. Delegate Appeal Hearing. Upon receipt of such a request, the District Vice 
President shall:  
 
a. Immediately file a Request for Arbitration with the appropriate agencies (copy 

to the employer and the member) for the sole purpose of preserving the 
member’s rights, 

 
or alternatively, 

 
Receive an extension from the employer regarding the time limit for filing for 
arbitration. 

 
b. Schedule a hearing, within thirty (30) days, by the delegates from the 

grievant’s chapter to hear the appeal. Delegates from a chapter may designate 
a subcommittee to hear such an appeal. 
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c. Chair the meeting or appoint a designee. The grievant shall be informed in 
writing of the time, date, and place of the hearing. The grievant may have 
another member of the Union assist in presenting the appeal. An organizer, 
designated by the Officers, shall also be available to present the position of the 
Officers, as well as to answer questions.  

 
d. The hearing shall be conducted informally, with the aforementioned criteria 

applied.  
 

e. Neither the organizer nor the grievant shall be present while the delegates 
deliberate and vote on the issue. The Chair shall have no voting rights on the 
issue.  

 
f. The delegates participating in the hearing shall have the authority by majority 

vote to reverse the Officer’s initial denial and move the grievance to 
arbitration in the case of suspensions, terminations or State of Connecticut 
disciplinary demotions. Otherwise, an officer must approve any appeal. The 
decision of the delegates shall be communicated to the grievant in writing by 
the District Vice President. 

 
4. Executive Board Appeal. If the grievant is still dissatisfied, the grievant shall 
have the right to appeal the decision of the delegates to a Grievance Appeals 
Committee of the District Executive Board. 
 
a. Only suspensions, terminations and, for Connecticut State Employees, 

disciplinary demotions, are subject to appeal to the Executive Board.  
 
b. Such appeal shall be made by filing a written request within fifteen (15) days 

to the District Vice President.  
 

c. The Grievance Appeals Committee, composed of five (5) rank and file Board 
members, shall be designated each year by the District President with 
alternates designated as well by the District President. 

 
d. A hearing shall be set within thirty (30) days of a written request. The grievant 

shall be informed of the place, date, and time of the hearing in writing and 
shall be entitled to have another member of the Union assist in presenting the 
appeal. The organizer designated by the Officers shall be available to present 
the position of the officers. The Secretary to the Executive Board shall keep 
official notes (although no formal transcript shall be taken). 

 
e. Neither the grievant nor the organizer shall be present during the Committee’s 

deliberations or voting. The Chair shall have no voting rights on the issue 
except to break a tie vote of the Committee.  
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f. A majority decision of this Committee shall be final and binding (i.e., there 
shall be no further appeals). If the appeal is denied, the decision and reasons 
for the decision shall be sent in writing to the member. 

 
This process has been approved by the District Executive Board. The District 
Executive Board reserves the right to alter or change this process in the 
future.  (emphasis in original). 
 

8. On or about May 21, 2008 the Complainant filed a grievance alleging that the 
State had violated Article 15, Section 4 of the collective bargaining agreement by 
denying him a promotion to the classified/competitive position of Lead Children Services 
Worker. (Ex. 7c). Under the statement of the grievance section, the Complainant wrote 
“[i]n all cases of promotion when there is no appreciable difference, seniority shall 
govern.” The requested remedy was “[g]rant the aforementioned grievant the promotion.” 
 
9. The Complainant’s grievance was denied at Step 1 on May 28, 2008 and was filed 
to Step 2 on June 13, 2008. A Step 2 grievance conference was held on November 25, 
2008. (Ex. 7e). On December 1, 2008 Office of Labor Relations Hearing Officer Ernest 
Lowe, on behalf of the State, denied the grievance in writing as follows: 
 

The Grievant is challenging the fact that he was denied the promotion to the 
position of Lead Children’s Social Worker. (sic) The Grievant is alleging that 
seniority governs the selection process for the position (sic) which he applied. The 
Grievant claimed he has more education and experience than the person selected 
for the position.  
 
The Agency maintains that Article 15, Section 4, seniority, only applies to non-
competitive positions. Since, the LCSW position was (sic) competitive position 
seniority did not apply. 
 
Based on the information provided at the Step 2 grievance in conjunction with the 
language of the Contract, the grievance must be denied.  
 

10. On or about December 30, 2008 the Complainant wrote a letter to Union Vice 
President Paul Fortier (Fortier) that read, in relevant part (Ex. 7f):  
 

Pursuant to Article 32 of the SEIU contract, I am writing to formally request 
arbitration in regard to the above referenced case. As the record in this matter 
reflects, both step one and step two grievances have been denied. These 
grievances arose from a misinterpretation of Article 15, Section 4 of the SEIU 
contract, wherein it is stated that seniority applies to all cases of promotion. 
Riverview Hospital has maintained that this section applies strictly to non-
competitive positions. This interpretation, however, is incorrect, and whether a 
position is competitive or non-competitive has no bearing on promotions in this 
context. A correct reading of this section demonstrates that seniority is the 
determinative factor in all cases involving promotions.  
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11. In accordance with the Union’s grievance appeal procedure, Union officers, 
including Fortier, met to discuss the Complainant’s request to proceed to arbitration on 
his grievance. The officers decided not to send the matter to arbitration on the basis that 
the Complainant was grieving the denial of a promotion to a competitive position, a 
matter outside of the collective bargaining agreement and thus not subject to the 
grievance process. This decision was in keeping with the Union’s prior treatment of the 
matter. The Union has never proceeded to arbitration on grievances regarding the denial 
of promotions to competitive positions, on the grounds that the matter is not subject to the 
grievance process. 
 
12. On or about January 5, 2009 Union Organizer Ray Kotulski wrote a letter to the 
Complainant that read, in relevant part (Ex. 4): 
 

The Union has received notification that your Employer has denied your 
grievance.  
 
After reviewing the grievance of OLR# 10-8230 – Promotion/Denied, and based 
on the evidence, the Union would not be able to sustain the grievance at the next 
level.  
 
Therefore, the Union shall be withdrawing this grievance and closing the file by 
January 20, 2009. 
 

13. On or about January 16, 2009 the Complainant wrote a letter to the Union, 
attention “Secretary,” that read as follows (Ex. 7g): 
 

The Union has denied my grievance for Promotion; therefore I am requesting that 
the grievance be presented to the delegates at Riverview Hospital for a vote 
among the delegates. 
 

14. On or about January 28, 2009 Union Secretary-Treasurer David Pickus wrote a 
letter to the Complainant that read as follows (Ex. 4): 
 

In response to your letters dated January 6 and 16, 2009 concerning your 
grievance OLR #10-8176, it has been determined that no further action will be 
taken.  
 
Regarding issues pertaining to contractual matters, such as promotions to 
competitive positions,  
 
Article 15, Section 4 gives a full description of what is necessary when applying 
for promotions and lateral transfers to non-competitive positions. The position 
you currently hold is a class code “1923” Child Service Worker, a non-
competitive position. The position you are applying for is a class code “1922” 
Lead Children Service Worker, which is classified as a competitive position. 
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Under Connecticut General Statutes, ultimately this is management’s 
determination.  
 
If you have any questions please feel free to call me… 

 
  

CONCLUSION OF LAW 

1. The Union did not breach its duty of fair representation to the Complainant. 
 
 

DISCUSSION 

Here, the Complainant alleges that the Union has breached its duty of fair 
representation to the Complainant by failing to pursue to arbitration his grievance 
regarding the denial of his promotion to a classified/competitive position. The 
Complainant further alleges that the Union violated his due process rights by not 
following its grievance appeal procedure regarding the Complainant’s grievance. The 
Union argues that the contract and state statute do not permit the filing of a grievance 
regarding the failure to promote to a classified/competitive position and that it followed 
its policy and procedure regarding the Complainant’s grievance. We conclude that there 
is nothing on this record that establishes that the Union breached its duty of fair 
representation to the Complainant in this matter. 

 
Our law regarding a union’s duty of fair representation is well established and 

based upon the reasoning of the United States Supreme Court in Vaca v. Sipes, 386 U.S. 
411, 87 S.Ct. 903 (1967). In Vaca, the Court determined that the exclusive authority 
granted to unions to represent bargaining unit employees is accompanied by “a statutory 
obligation to serve the interests of all the members without hostility or discrimination 
toward any, to exercise its discretion with complete good faith and honesty, and to avoid 
arbitrary conduct.” Id. at 177. This Board has repeatedly affirmed that principle, long 
requiring evidence that a union’s conduct towards a bargaining unit member is motivated 
by hostility, bad faith, or dishonesty in order to establish that a violation of the Act has 
occurred.  See School Administrators of Waterbury (David J. Gardino), Decision No. 
4091 (2005); Anthony Parente and the Hamden Education Association (Vincent 
Virgulto), Decision No. 3974 (2004); Local 1565, Council 4, AFSCME, AFL-CIO 
(David Bishop), Decision No. 3510 (1997).  

 
A union does not breach its duty of fair representation simply by taking a position 

that adversely affects one of its employees. Such conduct includes a union’s exercise of 
discretion on how far to pursue a grievance, provided the decision is made in good faith 
and without discrimination. City of New Haven (Derrick Dixon), Decision No. 4206 
(2007); Teamsters Local 677 (Ida Singer), Decision No. 1141 (1973). Regarding the 
union’s duty in processing members’ grievances, the Supreme Court in Vaca stated: 
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Though we accept the proposition that a union may not arbitrarily ignore a 
meritorious grievance or process it in a perfunctory fashion, we do not agree that 
the individual employee has an absolute right to have his grievance taken to 
arbitration regardless of the provisions of the applicable collective bargaining 
agreement.  
 
Vaca, supra, at 191. 
 
There is no evidence on this record that the Union has violated its duty of fair 

representation to the Complainant. To the contrary, the evidence indicates that the Union 
fully considered the merits of the Complainant’s grievance and his request to pursue the 
matter to arbitration. After such consideration, the Union unambiguously and succinctly 
informed the Complainant that it would not be taking further action on his grievance 
because it lacked merit. This stance by the Union was entirely consistent with its 
application of the grievance appeal procedure in the past, and there was nothing on the 
record to suggest that the Union treated the Complainant any differently in this regard 
than other bargaining unit members with similar grievances. Further, contrary to the 
Complainant’s claim, the evidence clearly demonstrated that the Union strictly adhered to 
its grievance appeal procedure regarding the Complainant’s grievance. That procedure, 
although perhaps awkwardly written, states that the vote of delegates may overrule the 
Union’s initial determination not to take a case to arbitration only on grievances 
involving suspensions, terminations, and State of Connecticut disciplinary demotions. 
Since the Complainant’s grievance did not involve any of those three issues, the Union 
was well within its rights under its grievance appeal procedure in not scheduling the 
requested chapter delegate hearing.   

 
A bargaining unit member’s disagreement with the way in which a union chooses 

to handle its grievances does not establish a breach of the duty of fair representation. 
NEHCEU, District 1199 (Alicia Chacho), Decision No. 4389 (2009). In this case, the 
Complainant has failed to provide any evidence of improper motive or conduct on the 
part of the Union. Rather, it is clear from the totality of the evidence before us that the 
Union in this matter acted in good faith and without hostility, arbitrariness, or 
discrimination toward the Complainant. Based on the foregoing, we conclude there is no 
violation of the Act and accordingly we dismiss the complaint. 

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the State Employee Relations Act, it is hereby 
 
 ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
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  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
  
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
 
    Kenneth Leech 
    Kenneth Leech 
    Alternate Board Member 
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CERTIFICATION 

 I hereby certify that the foregoing was mailed postage prepaid this 3rd

day of March, 2010 to the following: 
 
Joe Rosa 
77 Karen Avenue     RRR 
Waterbury, CT  06708 
 
Attorney Kevin A. Creane 
Law Firm of John M. Creane    RRR 
92 Cherry Street, P.O. Box 170 
Milford, CT  06460 
 
 _____________________________ 
 Karen K. Buffkin, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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