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DECISION AND DISMISSAL OF COMPLAINT 
 
 On March 28, 2008 Alicia Chacho (the Complainant) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that NEHCEU, 
District 1199 (the Union) and the State of Connecticut (the State) had violated the State 
Employee Relations Act (SERA or the Act) by jointly violating the applicable collective 
bargaining agreement and that the Union had also violated the Act by breaching its duty 
of fair representation. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on September 19, 2008.  All parties appeared, were 
represented and allowed to present evidence, examine and cross-examine witnesses, and 
make argument.  All parties filed post-hearing briefs, the last of which was received on 



December 15, 2008.  Based on the entire record before us, we make the following 
findings of fact and conclusions of law and we dismiss the complaint. 

 
FINDING OF FACTS 

  
1. The State is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
relevant times has been the certified bargaining representative for the Paraprofessional 
Health Care (NP-6) bargaining unit of state employees, including certain employees of 
the Department of Developmental Services (DDS).  
 
3. The Office of Policy and Management (OPM) is statutorily designated as the 
employer representative for collective bargaining purposes in the Executive Branch.  The 
Office of Labor Relations (OLR) is a division within OPM. 
 
4. DDS provides residential, instructional and daily living services to individuals 
with developmental disabilities.  The agency was formerly called the Department of 
Mental Retardation but the name was statutorily changed effective October 1, 2007. 
 
5. The Union and the State are parties to a collective bargaining agreement 
applicable to the NP-6 bargaining unit with effective dates of July 1, 2005 through June 
30, 2009 (Ex. 3) that contains the following relevant provisions: 
 
 

ARTICLE 1 
RECOGNITION 

*** 
SECTION TWO. Whenever the word “Employee” is used in this Agreement, 
it shall mean an employee in the bargaining unit, as defined in Section One. This 
Agreement shall not apply to nonpermanent employees appointed to 
nonpermanent positions except as provided in Section Four. 
 
*** 
 
SECTION FOUR. TEMPORARY EMPLOYEES. A temporary employee is 
defined as an employee who is hired to fill a temporary, durational or emergency 
position of six (6) months duration or the length of the leave of absence of the 
Employee replaced, whichever is longer. Due to the nature of temporary 
employment, temporary employees cannot be guaranteed continued employment 
beyond the termination date of the appointment. In other respects, this Agreement 
shall apply to a temporary employee after completion of six (6) months of 
continuous service. When the service of such employee has been satisfactory for a 
period of six (6) months and a noncompetitive vacancy exists in the bargaining 
unit which he/she is qualified to fill, the Employer shall offer the position to the 
employee after permanent employees have been considered. Upon appointment to 
a permanent position, the employee shall serve a working test period as provided 
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in this Agreement. Seniority shall be retroactive to the date of last hire upon 
successful completion of the working test period. 
 

ARTICLE 16 
ORDER OF LAYOFF OR REEMPLOYMENT 

*** 
SECTION TWO. For purposes of layoff selection within a classification, 
seniority shall prevail. In agencies with multiple facilities or regions, the least 
senior in the facility or region, by classification, shall be selected for layoff. In the 
event of a layoff within a job classification, temporary employees and employees 
who have not completed their initial working test shall be laid off first and they 
shall not have bumping rights.  
 
*** 
 
SECTION FIVE.(A) In  lieu of a layoff, when there is no vacancy or when the 
employee does not accept a vacancy, the employee may bump a less senior 
employee as follows: 
 

(1) The least senior employee in the same classification within the 
agency. 

(2) If the employee does not exercise the bumping rights in (1), then the 
employee may bump the least senior employee in the lower position in 
the same classification series at the facility at which the bumper is 
employed.  

 
*** 

ARTICLE 32 
GRIEVANCE AND ARBITRATION PROCEDURE 

 
*** 
SECTION TWO. …Individual employees may file their own grievances with 
or without the aid and assistance of a Union representative or delegate. Individual 
employees may not, however, submit said grievance to arbitration until they have 
signed a Waiver of Union Representation form developed and provided by the 
Union. Upon execution of said Waiver of Union Representation, individual 
employees may submit to arbitration cases involving dismissal, disciplinary 
demotion or suspension of five (5) working days or greater.  
 
*** 
 

6. The Complainant is a Union member and is employed as a Development Services 
Worker 1 (DSW 1) at the Southbury Training School (STS), a DDS facility. This position 
was formerly classified as Mental Retardation Worker 1 (MRW 1).  
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7. The STS has residential units for its clients, called cottages.  Each cottage houses 
from three to twenty clients, with the average being sixteen clients. 
 
8. As a result of a consent decree between the State and the U.S. Department of 
Justice, there have been no new admissions to STS since 1986.  Since that time, the STS 
client population has steadily declined from a high of over 1,100 to a current population 
of 494 clients. This decline is due to a combination of clients passing away or moving 
into community group homes.  
 
9. With the reduction in client population, the STS has been closing cottages and 
shifting staff and clients to the remaining cottages. The current average age of STS 
residents is sixty, and it is expected that cottage closings will increase as the residents 
continue to age. 
 
10. The State and the Union reached an agreement (Cottage Closure Agreement) 
signed on September 25, 2003 to resolve a grievance and to “develop a transitional plan 
to address closures of cottages at Southbury Training School.” (Ex. 16). It stated in 
relevant part:  
 

In accordance with Article 18 Section 2 and Article 19 Section 7 of the State/1199 
Collective Bargaining Agreement, the parties have agreed to utilize the following 
procedure to ensure that staff impacted by cottage closures at Southbury Training 
School are provided a smooth transition into new assignments as staffing 
complements are adjusted.  
 

1. When cottage closures become necessary, The Department of Mental 
Retardation, Southbury Training School will generate a list of employees, 
including their current seniority, job titles and shifts, whose current work 
assignments will be eliminated as a result of cottage closures. The 
Department of Mental Retardation, Southbury Training School shall 
provide a copy of this list to the Union.  

 
2. The Department of Mental Retardation, Southbury Training School shall 

develop a list of work assignment opportunities at Southbury Training 
School that consist of hours that need to be staffed as determined by 
management. These are not vacancies, but work hours that need coverage, 
and may have previously been covered by overtime assignments.  

 
3. The Department of Mental Retardation/Southbury Training School shall 

provide the list of work assignment opportunities provided in paragraph 2 
above, to the impacted employees identified in paragraph 1, above, for the 
purpose of making a determination of whether they wish to bid on said 
work assignment opportunities or displace the least senior bargaining unit 
member on the same shift at Southbury Training School with the 
understanding that only full time employees may displace full time 

 4



employees and only part time employees may displace part time 
employees. 

 
4. The Department of Mental Retardation, Southbury Training School shall 

post the list of work assignment opportunities described in paragraph two 
(2) above only at Southbury Training School for bidding only by 
employees at Southbury Training School. 

 
5. The employees impacted by the cottage closures shall be given two (2) 

working days, upon receipt of the list of work assignment opportunities, to 
make the election of whether they wish to displace the least senior 
employee or bid on a work assignment opportunity. Said election is 
irrevocable and binding on the employee. 

 
6. Any of the work assignment opportunities that are created as a result of 

the successful bid of more senior employee’s bid on a posted work 
assignment opportunity or not filled as a result of the posting process set 
forth in paragraph (4) above shall be backfilled by impacted employees. 
For this section, impacted employee refers to either an employee identified 
in paragraph one (1) or an employee displaced pursuant to paragraph three 
(3).  

 
7. Employees at Southbury Training School retain the right to bid on any 

vacancies that may become available.  
 

8. This Agreement is limited to the cottage closures at Southbury Training 
School and resolves all issues between the Union and the State concerning 
employee placements resulting from said cottage closures, and is without 
precedent for any other matters.  

   
11. Eugene Harvey, Assistant Director of Residential Services, prepared a simplified 
explanation of the Cottage Closure Agreement procedure on which he noted that 
“bumping a least senior employee is the only way of securing your shift.” (Ex. 17). 
 
12. In October 2007, the employees of Cottage 7, including the Complainant, were 
notified that three cottages, including Cottage 7, would be closing and that the Cottage 
Closure Agreement would be followed. 
 
13. Accordingly, the seniority list was distributed to all affected employees, including 
the Complainant. (Ex. 18). The list was comprised of permanent employees only. There 
were eleven first shift MRWs 1 identified as potential bumpees, with the least senior of 
them having eight years, two months and sixteen days of seniority as of October 17, 
2007.  
 
14. The Complainant’s seniority as of October 17, 2007 was only seven years and 
approximately ten months and twenty days and so she was not eligible to displace any of 
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the potential bumpees. (Ex. 9). Since she had no bumping option, the Complainant 
elected to bid on the eighteen posted first shift vacancies. However, the Complainant was 
not selected for any of those vacancies based on her seniority. In the second round of 
posting, the Complainant was called in seniority order and offered her choice of the 
remaining positions, which by that time were all second shift positions. 
 
15. The Complainant was notified that she would be given an assignment on the 
second shift effective January 4, 2008.   
 
16. The Complainant complained to management and the Union that she had not been 
given a first shift assignment.  She was advised that she could not bump durational 
employees and that she did not have sufficient seniority to obtain a first shift assignment 
through the two rounds of postings. 
 
17. The Complainant asked the Union to file a grievance over the matter. The Union 
denied her request, stating that the applicable contract language and the Cottage Closure 
Agreement did not permit the bumping of durational employees.  
 
18. The Complainant requested a hardship accommodation to remain on the first shift 
due to her child care situation.  She was granted a ninety day temporary assignment on 
the first shift. On or about April 8, 2008 she received a letter granting her request for a 
second ninety day temporary first shift assignment which would expire on July 5, 2008. 
(Ex. 5).  
 
19. On or about July 9, 2008 the Complainant received a letter advising her that on 
August 2, 2008 she had to report to the second shift assignment that she had received on 
December 27, 2007 as a result of the Cottage Closure Agreement.  (Ex. 6). The letter 
explained that no first shift vacancy existed but that if it did, it would be subject to the 
competitive bidding process. The letter further stated that DDS was making the 
assignment to the second shift position effective August 2 in order to provide her extra 
time to make any necessary arrangements.  
 
20. The Complainant was not the only employee who was reassigned from the first 
shift to the second shift as a result of the Cottage Closure Agreement.  
 
21. The first shift is considered by the majority of employees as the most desirable. 
Turnover is lowest on the first shift, and for the most part, it is the employees with the 
most seniority that are on first shift.  
 
22. The negotiated procedure was used for other cottage closures prior to the October 
2007 closure. The same procedure was followed for the closings of Cottage 40 in July 
2004 and Cottages 6 and 25 in February 2005. 
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CONCLUSIONS OF LAW 

 

1. The State did not repudiate the applicable collective bargaining agreement. 

2. The Union did not repudiate the applicable collective bargaining agreement. 

3. The Union did not violate its duty of fair representation to the Complainant. 

 
DISCUSSION 

 
 Here, the Complainant claims that the State and the Union have jointly violated 
the applicable collective bargaining agreement. Specifically, the Complainant alleges that 
both the State and the Union have violated the contract by failing to grant permanent 
employees the right to reassignment to positions that durational employees have held for 
more than six months. The Complainant also alleges that the Union failed to represent her 
in that it refused to file a grievance on her behalf regarding her inability to bump a first 
shift durational employee.    
 

The State and the Union maintain that there has been no contract violation in this 
matter. The State argues that it properly followed both the contract and the Cottage 
Closure Agreement in the October 2007 cottage closing process and that neither 
document gives permanent employees the right to displace the assignments held by 
durational employees. The Union further states that it has not breached its duty of fair 
representation to the Complainant. We agree with the State and the Union in this matter. 

 
This Board has consistently held that it does not have jurisdiction over claims of 

contract violation and that mere breach of a contract, in and of itself, does not constitute a 
prohibited practice. City of New Haven, Decision No. 3013 (1992); State of Connecticut, 
Decision No. 1871 (1980). However, repudiation of a contract is a prohibited practice. 
For conduct to constitute repudiation, it must meet stricter criteria than those required to 
establish a breach of contract. Danbury Police Union, Decision No. 2935 (1991). It is 
well settled that contract repudiation may be found under very limited circumstances. The 
first is where the respondent party takes an action based upon an interpretation of the 
contract and that interpretation is asserted in subjective bad faith. The second is where the 
respondent party takes an action based upon an interpretation of the contract and that 
interpretation is wholly frivolous or implausible. The third type does not involve 
assertion of an interpretation of the contract but instead the respondent either admits or 
does not challenge the complainant’s interpretation and seeks to defend its actions on 
some collateral ground. Plainfield Board of Education, Decision No. 4014 (2004); 
Hamden Board of Education, Decision No. 3426 (1996); Norwich Board of Education, 
Decision No. 2508 (1986). 
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In this case, the Complainant disagrees with the State and the Union as to the 
interpretation of the contract as it relates to durational employees and bumping rights. 
The Complainant interprets the contract to mean that durational employees who have 
been employed for longer than six months no longer meet the definition of a temporary 
employee but have become permanent employees and can be bumped. The State and the 
Union, meanwhile, share the same interpretation of the contract: that durational 
employees are temporary employees, hired to cover the long-term absence of a 
permanent employee, and are not part of the bumping process. The State argues that 
durational employees can by contract be employed for longer than six months when, for 
example, a permanent employee’s medical or workers’ compensation absence lasts 
longer than six months. The State also argues that the contract provides that while 
durational employees receive certain benefits after six months, they do not have any right 
to continued employment or to bid on vacant positions through the contractual seniority 
process; further, durational employees only become permanent employees after being 
appointed to a permanent position and completing a working test period.  

 
The evidence does not support a finding of repudiation under any of the above 

described theories. There can be no finding of the third type of repudiation here because 
the respondents have asserted an interpretation of the contract that differs from that of the 
Complainant. Further, it is clear to this Board that the respondents’ interpretation of the 
contract is not frivolous or implausible. Finally, there is no evidence of bad faith on the 
part of either respondent. We also note that the record clearly indicates that the Cottage 
Closure Agreement, the procedure developed in accordance with the contract for 
practically managing the cottage closing process, was applied in a uniform and good faith 
manner. The record contains no evidence of contract repudiation by either respondent; 
therefore we find no violation of the Act on this basis.   

 
We turn now to the Complainant’s allegation that the Union violated the Act by 

refusing to file a grievance on her behalf regarding her inability to bump a durational 
employee in order to stay on the first shift. The Union argues that neither the contract nor 
the Cottage Closure Agreement supports such a grievance. Our law regarding a union’s 
duty of fair representation is well established and based upon the reasoning of the United 
States Supreme Court in Vaca v. Sipes, 386 U.S. 411, 87 S.Ct. 903 (1967). In Vaca, the 
Court determined that the exclusive authority granted to unions to represent bargaining 
unit employees is accompanied by “a statutory obligation to serve the interests of all the 
members without hostility or discrimination toward any, to exercise its discretion with 
complete good faith and honesty, and to avoid arbitrary conduct.” Id. at 177. This Board 
has repeatedly affirmed that principle, long requiring evidence that a union’s conduct 
towards a bargaining unit member is motivated by hostility, bad faith, or dishonesty in 
order to establish that a violation of the Act has occurred.  See School Administrators of 
Waterbury (David J. Gardino), Decision No. 4091 (2005); Anthony Parente and the 
Hamden Education Association (Vincent Virgulto), Decision No. 3974 (2004); Local 
1565, Council 4, AFSCME, AFL-CIO (David Bishop), Decision No. 3510 (1997).  

 
The Union does not breach its duty of fair representation simply by taking a 

position that adversely affects one of its employees. Such conduct includes a Union’s 
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exercise of discretion on how far to pursue a grievance, provided the decision is made in 
good faith and without discrimination. City of New Haven (Derrick Dixon), Decision 
No. 4206 (2007); Teamsters Local 677 (Ida Singer), Decision No. 1141 (1973). 

 
There is no evidence on this record that the Union has violated its duty of fair 

representation to the Complainant. A bargaining unit member’s disagreement with the 
way in which a union chooses to handle its grievances does not establish a breach of the 
duty of fair representation. In short, the Complainant has failed to supply any evidence of 
improper motive or conduct on the part of the Union. Based on the foregoing, we 
conclude there is no violation of the Act and accordingly we dismiss the complaint.     

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the State Employees Relations Act, it is hereby  
 

ORDERED the complaint filed herein be, and the same hereby is, DISMISSED. 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Wendella Ault Battey 
     Wendella Ault Battey 
     Board Member 

 9



CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th 
day of May, 2009 to the following: 
 
Alicia Chacho 
393 Oakville Avenue     RRR 
Waterbury, CT  06708 
 
Attorney Kevin Creane 
Law Firm of John M. Creane    RRR 
92 Cherry Street – P.O. Box 170 
Milford, CT  06560 
 
Attorney Ellen M. Carter 
OPM-OLR      RRR 
450 Capitol Avenue 
Hartford, CT  06106 
 
 ________________________________________ 
 Alexandra M. Gross, Assistant General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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