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DECISION AND DISMISSAL OF COMPLAINT
 
 On March 6, 2007 the American Federation of Musicians, Local 400 (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board), 
amended on May 17, 2007, alleging that the Simsbury Light Opera Company (SLOCO) 
had violated § 31-105 of the Connecticut State Labor Relations Act (CSLRA or the Act) 
by (1) advertising for non-union job applicants; (2) discriminating against union members 
in hiring; and (3) refusing to recognize the Union as the collective bargaining 
representative of its musicians and unilaterally reducing the wages and benefits paid to its 
musicians.   
 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on January 18, 2008. Both parties appeared, were represented 
and were allowed to introduce evidence, examine and cross-examine witnesses, and make 
argument. Both parties filed briefs, the last of which was received on April 9, 2008. 
Based on the entire record before us, we make the following findings of fact and 
conclusions of law and we dismiss the complaint. 



 
 

FINDINGS OF FACT 
 

1. SLOCO is a private non-profit 501(c)(3) organization located in Simsbury, 
Connecticut, whose primary purpose is to maintain community awareness of the musical 
works of Gilbert and Sullivan. 

 
2. The Union is a labor organization within the meaning of the Act and at all 
relevant times has represented musicians working at various sites within greater Hartford, 
including SLOCO. 

 
3. SLOCO is managed by an unpaid nine-person Board of Directors, headed by a 
president. It has approximately 60 – 70 members who pay $35 in dues per year.  

 
4. SLOCO owns a warehouse in Simsbury that is used for storing its sets, costumes 
and equipment. 

 
5. SLOCO stages one Gilbert and Sullivan light opera each year, typically on two or 
three weekends in late March or early April. 
  
6. Tickets for the performances may be purchased by the public at large. Revenues 
from the ticket sales, donations from the public, concession sales, rental income, program 
advertising and membership dues are the only sources of revenue for SLOCO. (Ex. 4). 

 
7. For each year’s production, SLOCO retains the services of a Music Director, 
Stage Director, Accompanist and a Lighting Director. Each are paid a flat fee for their 
services by check. The actors and actresses who perform in the production are recruited 
from the community and are unpaid.  
 
8. SLOCO hires musicians for each year’s production. Since at least 1980, SLOCO 
has had a relationship with the Union and through 2006, the musicians hired by SLOCO, 
including any substitutes, were Union members. There has never been a representation 
election whereby musicians engaged by SLOCO have voted to have the Union serve as 
their collective bargaining representative.   

 
9. The hiring process for the musicians for each year’s production typically went as 
follows: the contractor, who was also usually the conductor, would call the Union 
musicians he or she was interested in hiring, usually working from a list of musicians 
who had performed for SLOCO the previous year. The musicians would be called 
sometime in the winter, and informed of the show to be performed the coming spring and 
the rehearsal and performance dates. Music Director Edwin DeGroat (DeGroat) used this 
process when hiring for the 2006 production, gathering a list of names from the previous 
year’s production program and a SLOCO printout.  
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10. Some musicians returned to perform for SLOCO from year to year; others played 
only one year. Musicians were free to decline to perform in any given year without 
penalty. In addition, not all musicians who agreed to perform in a particular year’s 
production attended every rehearsal and performance; in those situations substitutes were 
obtained.  
 
11. Approximately 48 different musicians were used as either regular or substitute 
musicians over the 2001 – 2006 yearly productions. Of those, twenty-two were engaged 
for only one year, seven played for two years, six performed for three years, six 
performed for four years, one played for five years, and six were engaged for all six 
years. Of the 21 musicians used as either regular or substitute performers for the 2006 
production, 13 had performed in the previous year’s production. Of the 21 musicians 
used as either regular or substitute performers for the 2005 production, 11 had performed 
in the previous year’s production. (Exs. 14, 19). 
 
12. Musicians have no input into the show chosen or the rehearsal and performance 
dates. They are told what to wear for performances. Musicians supply their own 
instruments. SLOCO provides the sheet music. The conductor is in charge of the 
rehearsals and performances for the musicians. Performances are held in the Simsbury 
High School theater. Actors use the warehouse for rehearsals, but rehearsals that include 
the musicians are customarily held at Simsbury High School. Much of the equipment 
used, such as music stands, belongs to the high school. 
 
13. Musicians are paid a flat fee for service by check. “Service” is defined as either a 
performance or a rehearsal. By written agreement between the parties (see Finding of 
Fact 18, below), performances cannot be more than three hours in length. Rehearsals last 
three hours, but musicians receive ten minutes off every hour. 
 
14. SLOCO does not withhold any taxes or Social Security from any of the paychecks 
it issues. It does not administer a payroll. It does not issue W-2 forms to anyone, nor does 
it take W-4 or I-9 forms from anyone. SLOCO does not pay unemployment tax and does 
not maintain workers’ compensation insurance. SLOCO issues Form 1099’s to persons 
who receive compensation in the amount of $600 or more in a given year.   

 
15. Candace Lammers (Lammers) has been the secretary-treasurer of the Union since 
1995 and has been a Union member since 1976. She is primarily employed by the 
Hartford Symphony as a violinist; however, she also draws a small salary as the Union 
secretary-treasurer and plays the violin for a number of other entities, including 
weddings, parties, other orchestras, and chorales. This sort of employment pattern – 
working a number of different short term or part-time engagements – is fairly typical of 
musicians trying to earn a living from their art. Lammers also played regularly with 
SLOCO until around 2004, when she became part of the core orchestra for the Hartford 
Symphony, whose schedule conflicts with SLOCO’s. Lammers supplies her own 
instrument for all of her various work as a musician. Regarding her work with the 
Hartford Symphony, she is contracted to work 43 noncontinuous weeks, playing up to 
eight services a week, for a total of 195 performances annually.  
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16. On or about February 1990 SLOCO and the Union executed a document entitled 
“Play and Talk.” (Ex. 16). The document, signed by SLOCO President Mary Ann Urban 
on February 12, 1990, and by Union President William Steinberg on February 8, 1990, 
read in full:  
 

American Federation of Musicians, Local 400, Hartford, Connecticut and the 
Simsbury Light Opera Company hereby agree that the collective bargaining 
agreement of February 4, 1980 and amendments thereto shall remain in full force 
and effect until terminated as provided below. 
 
It is agreed that the per service scale shall be $64.86. 
 
This agreement may be terminated upon 90 days advanced written notice. 

17. SLOCO and the Union entered into an Agreement (the Agreement) on or about 
July 31, 1990 (Ex. 5) that contains the following relevant provisions: 

 
This Agreement, made this 31st day of July, 1990, by and between Local 400, 
American Federation of Musicians of the United States and Canada, hereinafter 
called the “Union” and Simsbury Light Opera Company, hereinafter called 
SLOCO. 
 
WHEREAS, It is the intent of the Parties hereto to cooperate in maintaining  
amicable labor relations and to establish fair and equitable terms and conditions 
of engagement for the musicians whose services are utilized by SLOCO, and 
 
WHEREAS, The Union is recognized as the sole and exclusive collective 
bargaining representative of the musicians engaged by SLOCO with respect to 
wages, hours and other terms and conditions of engagement,  
 
NOW THEREFORE, The parties hereto agree as follows: 
 

1. TERM 
 
This Agreement shall be in full force and effect from August 1, 1989, through 
July 31, 1990, and shall continue in full force and effect for successive one year 
periods thereafter unless one of the parties advises the other, in writing, at least 
ninety (90) days prior to the expiration date given herein, or a following anniv- 
ersary of such expiration date, of its desire to modify or terminate this Agreement. 
 

18. The Agreement contains the following twenty clauses: Term; Union Security; 
Wages; Doubling; Orchestra Personnel; Minimum Number of Services; Services; 
Individual Contracts; Dismissal for Cause; Rules of Conduct; Recording and Broadcast; 
Union Access; Schedule; Personnel Data to Union;General Provisions; Post-Show 
Information; Grievance and Arbitration; Union Constitution and Bylaws; Non 
Discrimination; and Separability. 
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19. Each year through the 2006 production, the parties met and entered into an 
addendum to the Agreement for the new year. (Exs. 6, 6a). The changes made each year 
varied, but always included an amendment to Section 3, “Wages,” that either increased or 
froze the per service rate of pay. The musicians were paid pursuant to these terms.  
 
20. The addendum to the Agreement covering the 1997 production included the 
following amendment: 
 

Section 1. TERM – The contract shall run on a yearly basis from October 1 
through September 30 of any given year, unless one of the parties advises the 
other, in writing, at least forty-five (45) days prior to the expiration date. 
 
(Ex. 6).  
 

21. Except for 2004, the parties agreed to an addendum to the Agreement for each 
year from 1997 through 2006 that included an amendment to Section 6, “Minimum 
Number of Services,” indicating that SLOCO would schedule nine services for that 
year’s production, consisting of three rehearsals and six performances. (Exs. 6, 6a).  
 
22. Except for 2004, the parties agreed to an addendum to the Agreement for each 
year from 1998 through 2006 that included an amendment to Section 5, “Orchestra 
Personnel,” indicating that SLOCO would engage no less than sixteen musicians, 
including the Concertmaster/mistress and Steward, but not including the Contractor 
and/or Conductor, for that year’s production. (Exs. 6, 6a). From 2002 onwards, SLOCO 
has utilized the services of approximately sixteen musicians in the orchestra for each 
performance. 
 
23. The addendum for the Agreement that covered the 2006 production amended the 
wages provision to increase the per service rate by 3.5% to $102.57. (Exs. 6, 6a). 
 
24. On or about June 27, 2006, SLOCO President Carol Ann Colby (Colby) sent a 
certified letter, return receipt requested, to Local Union President and Business Agent 
Joseph Messina (Messina) which read as follows: 
 

Pursuant to the wording under: 
 
1.  Term contained in the agreement between The Simsbury Light Opera      
Company (SLOCO) and Local 400, we are hereby notifying you that SLOCO will 
not be utilizing the services of a professional orchestra for next year’s production 
and thus we are terminating the aforementioned agreement.  
 
SLOCO is appreciative of the past services of the orchestra and is grateful for the 
quality the orchestra added to our productions, but unfortunately the economic  
conditions are such that we no longer can afford a professional orchestra. 
(Ex. 7).  
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25. Messina replied to Colby in a letter dated July 5, 2006 as follows:  

As the collective bargaining representative of the musicians employed by 
SLOCO, I am requesting to negotiate the decision to eliminate the services of the 
professional orchestra and the effects of that decision on the musicians that we 
represent. 
 
In order to prepare for these negotiations please provide us with any plans, studies 
or other documents covering this decision, and any information concerning 
SLOCO’s plans for the next production. What would be the nature of that 
production? Would musicians continue to be involved? 
 
The musicians are appreciative of their long relationship with SLOCO and look 
forward to finding a way to continue the tradition of live music for your company. 
 
(Ex. 8). 
 

26. On or about October 17, 2006 Messina sent another letter to Colby:  

I respectfully request a response to my letter of July 5, 2006, which I am 
enclosing to you. The musicians who have made an artistic contribution to 
SLOCO productions all these years deserve no less than the courtesy of a 
response to their representative. 
 
(Ex. 9).  
 

27. Colby responded to Messina on or about October 30, 2006 via a letter sent 
certified mail, return receipt requested. (Ex. 10). The letter stated: 
 

Enclosed please find a copy of my letter to you, which unfortunately, apparently, 
you never received. 
 
I would be very happy to meet with you to discuss our decision; you may reach 
me during the day at [telephone number] or in the evening at [telephone number]. 
 
I am sending this certified, so that I shall be assured that it reaches you. 
 
I look forward to hearing from you. 
 
Enclosed was a letter to Messina from Colby dated July 20, 2006, which read, in 

relevant part: 
 

I would be delighted to set up a meeting with you to discuss the orchestra and our 
decision to not utilize your services due to the company’s current economic 
situation. 
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Please give me a call so that we schedule a meeting. 
 

28. On or about December 19, 2006, Messina and Colby met to discuss the SLOCO 
orchestra for the 2007 production. Union member Alan Francis (Francis) and SLOCO 
treasurer William Cordner (Cordner) also attended the meeting. The SLOCO 
representatives gave the Union representatives a printed statement of SLOCO’s 2005-06 
financial results. (Ex. 20). The statement indicated that SLOCO’s total revenue for that 
period was $61,512 and its expenses were $75,343, meaning SLOCO had a net loss of 
$13,831. The orchestra expense was $15,793. SLOCO informed the Union that they 
wanted to reduce their costs by half for the 2007 production. SLOCO proposed an 
increase in the number of musicians utilized from 16 to 21, but a reduction in per service 
wages to $50. Messina calculated that, with four performances and three rehearsals, 
SLOCO was proposing a total musician budget of $7,350. Using that number, Messina 
and Francis came up with an alternate proposal: maintaining the use of 16 musicians but 
reducing the per service rate to $76.50, with four performances and only two rehearsals, 
for a total musician cost of $7,344. The Union proposed reducing the number of 
rehearsals by one because the first rehearsal amounted to a read-through of the music, 
which it felt its experienced musicians probably could do without. In addition, the Union 
proposed continuing to pay the concertmaster a premium above the standard rate, but 
reducing the premium to an extra 50 percent. SLOCO stated that it would get back to the 
Union regarding its proposal.   

 
29. On or about January 29, 2007 Messina sent the following letter to Colby: 

We met with you in December to discuss a successor to our expired contract for 
this year’s performance of “The Mikado”. Alan Francis and I met with you and 
Sloco Treasurer, Bill Cordner for one hour. We came up with a proposal that met 
your budget. To date we have not heard a response from Sloco concerning our 
proposal. Please be in contact with us so we can set up a second meeting.  
 
Proposal: 
Sixteen musicians for six services. Per service rate of $76.50. Concertmaster 50%  
above scale. 
 
(Ex. 11). 
 

30. At some point after the December 19, 2006 meeting, Colby took the Union’s 
proposal to DeGroat. DeGroat agreed that they could do the performances with 16 
musicians but felt that three rehearsals were necessary. 
 
31. On or about January 30, 2007 Colby responded to Messina in a certified letter, 
return receipt requested, as follows: 
 

Bill Cordner and I enjoyed our meeting with you and Alan Francis on December 
19, 2006. We found our discussion and negotiations to be very useful, and we 
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appreciated the options you offered us. 
 
Our Music Director and the SLOCO Board reviewed your proposal, and after 
careful consideration we have decided to use a non-union orchestra for our 2007 
production of The Mikado. Our reasons are as follows: 
 
We agree with you that we can use just sixteen (16) musicians in each 
performance, but we’ve also decided that we need three (3) rehearsals. Therefore, 
we’ll have four (4) performances plus three (3) rehearsals. Seven (7) 
performances/rehearsals x sixteen (16) musicians x $50.00 = $5,600.00 or 
$800.00 per service, which is far less than what you were proposing.  
 
We would also like to have strong control over the musicians we’re able to select 
to perform with us, and we feel that using non-union performers will give us the 
control and flexibility we’re seeking. 
 
Thank you again for taking the time to meet with us. Please let’s keep our lines of 
communication open regarding future SLOCO productions. 
 
(Ex. 12). 

 
32. At some point during this time, Messina contacted Tom Carroll (Carroll) of the 
Federal Mediation and Conciliation Services (FMCS) and asked him to contact SLOCO. 
Shortly thereafter Carroll called back and said that SLOCO was not interested in further 
negotiations. 
 
33. The SLOCO production for 2007 was “The Mikado.” Four performances were 
scheduled, one each on March 24 and March 25 and two performances on March 31.  
 
34. At some point, DeGroat began the hiring process for musicians for the 2007 
production by calling various musicians he knew in the community. Because he and 
SLOCO’s administration had come to an agreement to hire only non-Union musicians, he 
confirmed with each of the musicians he called that they were not Union members. 
  
35. On or about February 16, 2007, DeGroat received at least ten virtually identical 
application letters for the 2007 production from Union members who played various 
instruments, including the violin. These applications were mailed to DeGroat’s home 
address by certified mail. One such application, dated and postmarked February 23, 2007, 
was from Francis. (Ex. 21). The letter read:  
 

I wish to apply for the position of Principal Clarinet with the Simsbury Light 
Opera Company for this seasons’s production of Gilbert and Sullivan’s “The 
Mikado”. I have performed with the orchestra in SLOCO’s recent productions and 
would look forward to doing so again. 
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36. Another letter, postmarked March 2, 2007, went unopened by DeGroat because he 
recognized it as being similar to the other letters he had received.  
 
37. DeGroat did not interview any of these individuals. Instead DeGroat contacted 
Colby upon receiving these applications. Colby responded to all of the Union musicians 
who applied via a letter similar to the one she sent in response to Francis’s application on 
or about February 28, 2007: 

 
Thank you for your recent letter, but we have already made arrangements for this 
year’s show. 
 
(Ex. 22). 
 

38. Sometime in or about late February or early March 2007 but after receiving the 
Union members’ letters, DeGroat still needed two violinists. He posted at least one copy 
of a notice at Hartt School of Music advertising for two violinists for SLOCO’s 2007 
production of “The Mikado,” to be held in late March 2007. (Ex. 13). The notice 
indicated that the two violinists were needed for seven paid services. The notice also 
stated, in underlined text, that applying musicians “Must be non-union.” DeGroat stated 
that he added this language at least in part because he was concerned about the penalty a 
union might impose on a member for taking a non-union job, and also because he knew 
SLOCO was interested in hiring non-union musicians only. As a result of the 
advertisement, DeGroat hired two non-Union violinists. 
 
39. No Union musicians were hired for the 2007 production. 

40. In 2007, musicians were paid $50 per service. 

41. The treasurer of SLOCO prepared a financial report dated June 27, 2007. (Ex. 4). 
The report indicated that the orchestra budget for the 2007 performances of “The 
Mikado” was $10,000 and the actual orchestra expense for those performances was 
$5,825. According to the report, SLOCO spent $15,262 on the orchestra for the 2005 
production and $15,793 for the 2006 production.  
 
42. The SLOCO financial report indicated that from 1995 through 2007, SLOCO lost 
money on seven productions and made a profit on six productions, including a profit of 
$3,900 on the 2007 production. 
 

CONCLUSION OF LAW  

1. Musicians who perform for SLOCO are not Employees under the Act. 
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DISCUSSION 

 The Union alleges in this case that the musicians who perform for SLOCO are 
employees under the Act. In support of its claim, the Union argues that seasonal 
employees are entitled to engage in collective bargaining and that the parties have a long-
term collective bargaining relationship. The Union further argues that SLOCO, as an 
employer under the Act, has committed several unfair labor practices. First, SLOCO 
discriminated against the Union by refusing to hire Union musicians for the 2007 
production. Second, SLOCO refused to recognize the Union as the musicians’ collective 
bargaining representative and refused to bargain with the Union regarding the 2007 
production.  
 

SLOCO argues that it is not an employer under the Act and the musicians it 
engages are not employees as defined by the Act. It claims that the former contract 
between SLOCO and the Union is an illegal pre-hire agreement, not a collective 
bargaining agreement. Regarding the Union’s unfair labor practice allegations, SLOCO 
argues that because it is not an employer under the Act, the prohibited practice provisions 
of the Act do not apply. We conclude that the musicians in question are not employees; 
therefore SLOCO is not an employer and the Act does not apply. 

 
The Connecticut State Labor Relations Act was enacted in 1945 and modeled, in 

large part, on the original National Labor Relations Act of 1935 (NLRA or the Wagner 
Act). Imperial Laundry, Inc. v. Connecticut State Board of Labor Relations, 142 Conn. 
457, 460 (1955). Section 31-101(6) of the Act defines “employee” as:  

 
includes, but shall not be restricted to, any individual employed by a labor  
organization, any individual whose employment has ceased as a consequence of,  
or in connection with, any current labor dispute or because of any unfair labor  
practice, and who has not obtained any other regular and substantially equivalent 
employment, and shall not be limited to the employees of a particular employer;  
but shall not include any individual employed by his parent or spouse or in the  
domestic service of any person in his home, any individual employed only for the 
duration of a labor dispute or any individual employed as an agricultural worker.   
 
Because the Act was “predicated upon, and its phraseology patterned after, the 

National Labor Relations Act of 1935…the judicial interpretation frequently accorded the 
federal act is of great assistance and persuasive force in the interpretation of our own 
act.” Imperial Laundry, Inc., supra, at 460. 

 
The Labor Board applies the economic realities test to determine whether 

individuals are employees under the Act. Waterbury Symphony Orchestra, Decision No. 
4095 (2005). As the Labor Board explained in Waterbury Symphony Orchestra, the 
National Labor Relations Board (NLRB), prior to the amendment of the NLRA by the 
Taft-Hartley Act, used the economic realities test for determining employee status under 
the Act, rather than the common law right of control test. This method of analysis was 
sustained by the U.S. Supreme Court in NLRB v. Hearst Publications, 322 U.S. 111 
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(1944). Although the Taft-Hartley amendments to the NLRA specifically excluded 
independent contractors from coverage by the NLRA, the CSLRA does not do so. 
Because the CSLRA models the language of the original NLRA and does not specifically 
exclude independent contractors from its coverage, the appropriate standard to employ in 
determining employee status under the Act is the original NLRB approach, known as the 
economic realities test. 

 
The economic realities test determines individuals are employees under the Act if 

their employment relationship is a dependent, subservient relationship characterized by 
inequality of bargaining power in controversies over wages, hours, and working 
conditions. The Labor Board discussed this approach at length in Sheriff’s Department, 
Fairfield County, Decision No. 3106-B (1993) (overturned on other grounds in State of 
Connecticut v. Connecticut State Board of Labor Relations, Docket No. CV94-053361 
(Munro, J. 5/4/95)), a case involving the State Employee Relations Act, which also does 
not exclude independent contractors from its coverage. We quoted that discussion in 
Waterbury Symphony Orchestra, supra: 

 
In Hearst, the National Labor Relations Board had determined that ‘newsboys’ 
who sold newspapers were employees under the Wagner Act, stating that ‘the 
primary consideration in the determination of the applicability of the statutory  
definition is whether effectuation of the declared policy and purposes of the Act 
comprehend securing to the individual the rights guaranteed and protection 
afforded by the Act.’ The U.S. Supreme Court, in sustaining the NLRB, first 
emphasized that the application of common law definitions varied according to  
the legal issue or statute involved. The Court [also commented], with reference 
to the term ‘employee’ that: 
 
 The word ‘is not treated by Congress as a word of art having a definite 
 meaning…’Rather, ‘it takes color from its surroundings…[in] the statute 
 where it appears,’ and derives meaning from the context of that statute, 

which ‘must be read in the light of the mischief to be corrected and the  
end to be obtained.’  
 

*** 
 
[I]t cannot be irrelevant that the particular workers in these cases are 
subject, as a matter of economic fact, to the evils the statute was designed 
to eradicate and that the remedies it affords are appropriate for preventing 
them or curing their harmful effects in the special situation. Interruption of 
commerce through strikes and unrest may stem as well from labor disputes 
between some who, for other purposes, are technically ‘independent 
contractors’ and their employers as from disputes between persons who, 
for those purposes, are ‘employees’ and their employers. Inequality of 
bargaining power in controversies over wages, hours and working 
conditions may as well characterize the status of the one group as of the 
other. The former, when acting alone, may be as ‘helpless in dealing with 
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an employer,’ as ‘dependent…on his daily wage’ and as ‘unable to leave 
the employ and to resist arbitrary and unfair treatment’ as the latter. For 
each, ‘union…[may be] essential to give…opportunity to deal on equality 
with their employer.’ …In short, when the particular situation of 
employment combines these characteristics, so that the economic facts of 
the relation make it more nearly one of employment than of independent 
business enterprise with respect to the ends sought to be accomplished by 
the legislation, those characteristics may outweigh technical legal 
classification for purposes unrelated to the statute’s objectives and bring 
the relation within its protections. 
 

*** 
 
In this light, the broad language of the Act’s definitions, which in terms 
reject conventional limitations on such conceptions as ‘employee,’ 
‘employer,’ and ‘labor dispute,’ leaves no doubt that its applicability is to 
be determined broadly, in doubtful situations, by underlying economic 
facts rather than technically and exclusively by previously established 
legal classifications. [citations omitted] NLRB v. Hearst Publications, 
supra. 

 
 Applying this standard to the facts of Waterbury Symphony Orchestra, supra, 
this Labor Board ruled that the musicians were not employees under the Act. An 
examination of that case is particularly instructive in the present matter. The Labor Board 
found that the musicians in Waterbury Symphony Orchestra, supra, did not depend on 
the Waterbury Symphony Orchestra (WSO) for their daily wage, as the WSO conducted 
only twelve concerts and performances in the 2004-05 season. The musicians’ work was 
determined to be sporadic, and we found that “the limited nature of the schedule does not 
lend itself to the subservient, dependent relationship contemplated in Hearst. Further, 
musicians may choose to perform or not perform for the WSO without penalty. The 
musicians themselves, as musicians, are engaged in an independent business enterprise to 
professionally perform music and contract with the WSO to provide certain services.” 
Based on that reasoning, the Labor Board concluded that the musicians were not 
employees under the Act. 
 
 Applying the economic realities test to the instant case leads us to the same 
conclusion regarding the musicians who perform for SLOCO. Here, as in Waterbury 
Symphony Orchestra, supra, the musicians in question do not depend upon SLOCO for 
their daily wage. Their employ by SLOCO is even less than that of the musicians who 
worked for WSO, amounting to a total of seven services of three hours each per year, if 
the musicians work every performance and rehearsal of a given year’s production. 
Musicians are free to opt out of a rehearsal or a particular performance even after 
committing to play in a production. We further find it significant that SLOCO withholds 
no income or social security taxes and does not administer a payroll. It does not issue W-
2s, W-4s, or I-9s, nor does it pay unemployment tax or workers’ compensation insurance. 

 12



These factors strongly indicate the lack of an employer-employee relationship between 
these entities.   
 

The musicians in question commit to only one year’s production at a time, and 
may choose to perform or not perform from year to year without penalty. The flexible 
and free nature of the working relationship between the musicians and SLOCO is further 
reflected by the fact that while some of the musicians perform with SLOCO for more 
than one year, many others do not. The Union’s evidence established that the typical 
musician performing for SLOCO is a highly skilled professional who, in order to make a 
living as a musician, performs for a variety of entities, always retaining the discretion to 
pick and choose among available engagements. These musicians are “freelancers” 
operating their own independent business enterprises. Based on these facts, we conclude 
that the extremely limited schedule and work relationship between these musicians and 
SLOCO does not rise to the level of the subservient, dependent relationship contemplated 
in Hearst, supra. 

 
 The Union points to the existence of a written agreement between the parties, 
dating back to at least 1990, and a relationship dating back as far as 1980, as evidence of 
an employment relationship. However, we find that, based on all of the evidence 
presented, this agreement does not transform the reality of the working relationship 
between the musicians and SLOCO.  
 

The contract ran for one-year renewable terms. While many of the contract terms 
went unchanged from year to year, each contract applied to only one season and one set 
of employees. As the evidence established, the musicians changed from year to year. The 
contract did not contain many of the typical clauses found in collective bargaining 
agreements concerning ongoing employment relationships, such as vacation, sick time, 
and seniority. The contract allowed for individual contracts between SLOCO and 
members of the orchestra. The contract had a clear termination clause with only 45 days’ 
notice required to terminate. In sum, we find that all evidence leads to the conclusion that 
the musicians are not employees pursuant to the Act. 

 
Because we find that musicians are not employees under the Act, it follows that 

SLOCO is not an employer under the Act. As such we must dismiss the Union’s unfair 
labor practice allegations against SLOCO without reaching the merits of the complaint.  
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ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Connecticut State Labor Relations Act, it is hereby 
 
 ORDERED, that the complaint filed herein be and the same hereby is, 
DISMISSED. 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
  
    Wendella Ault Battey 
    Wendella Ault Battey 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 3rd day of March, 2009 to the following: 
 
Attorney Thomas W. Meiklejohn 
Livingston, Adler, Pulda & Meiklejohn    RRR 
557 Prospect Avenue 
Hartford, CT  06105 
 
Attorney Michael N. LaVelle 
Pullman & Comley       RRR 
850 Main Street, P.O. Box 7006 
Bridgeport, CT  06601 
 
  
 
 _____________________________________ 
 Alexandra M. Gross, Assistant General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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