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DECISION AND DISMISSAL OF COMPLAINT
 
 On July 24, 2006, the United Public Service Employees Union, Local 424, Unit 9 
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the 
Labor Board) alleging that the East Haddam Board of Education (the School Board) 
violated the Municipal Employee Relations Act (MERA or the Act) by unilaterally 
eliminating the position of School Nurse Supervisor and the stipend associated with that 
position without negotiating with the Union. 
 

After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on July 26, 2007. Both parties appeared, were represented, and 
were allowed to introduce evidence, examine and cross-examine witnesses, and make 
argument.  Both parties filed briefs, the last of which was received on September 28, 
2007.  Based on the entire record before us, we make the following findings of fact and 
conclusions of law and we dismiss the complaint. 
 



 
FINDINGS OF FACT 

 
1.   The School Board is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and at all 
relevant times has represented a bargaining unit of noncertified school personnel, 
including paraprofessionals, custodians, secretaries, maintenance workers, hall monitors, 
and school nurses. 
 
3. The Union and the School Board are parties to a collective bargaining agreement 
with effective dates of July 1, 2001 to June 30, 2005 that remained in effect at all relevant 
times pending the negotiation of a successor agreement1  (Ex. 4) and contains the 
following relevant provisions:   

ARTICLE I   
RECOGNITION

 
C. Except as otherwise limited by an express provision of this Agreement, the 

Board reserves and retains, whether exercised or not, all the lawful and  
customary rights, powers, and prerogatives of public school management.  
Such rights include but are not limited to establishing standards of 
productivity and performance of its employees, determining the mission of 
the Board and the methods and means necessary to fulfill that mission, 
including the contracting out of or the discontinuation of services, 
positions, or programs in whole or in part; the determination of the content 
of job classification; the appointment, promotion, assignment, direct and 
transfer of personnel; the suspension, demotion, discharge or any other 
appropriate action against its employees; the relief from duty of its 
employees because of lack of work or for other legitimate reasons; the 
establishment of reasonable work rules; and the taking of all necessary 
actions to carry out its mission in emergencies. 
 
Those inherent management rights not restricted by a specific provision of 
this agreement are not in any way directly or indirectly, subject to any 
grievance procedure. 
 

ARTICLE XVI 
SALARY SCHEDULE 

 
B. Nurses Stipend 

At the end of each year, the Nurse Supervisor, the RN and the LPN  
shall receive a stipend for a full year of work as follows: 
 

                                                 
1 Although the collective bargaining agreement itself indicates it is between the School Board and East 
Haddam School Employees, CSEA/SEIU, AFL-CIO, Local 760, the parties have agreed it remains in effect 
pending negotiation of a successor agreement between the parties involved here. 

 2



Nurse Supervisor  RN  LPN 
  $4,000     $2,000   $1,250 

 
4. The School Board employs four school nurses to operate the school health offices 
at East Haddam’s three schools. One full-time registered nurse (RN) works at the high 
school, one full-time licensed practical nurse (LPN) works at the middle school, and two 
RNs, one full-time and one part-time, work at the elementary school.  
 
5. The School Board also utilizes the services of a volunteer medical advisor, Dr. 
Malcolm Gourlie (Gourlie), whose role is to provide advice and counsel on any issues 
that involve health-related matters. Nurses are authorized to call the medical advisor with 
questions and concerns; for example, one nurse calls weekly on issues related to 
individual healthcare plans.  
 
6. The role of an LPN is to assist the RN in providing patient care. LPNs take their 
direction from an RN. For example, the LPN may gather data toward healthcare planning, 
but the LPN cannot write the healthcare plan; only an RN can write a care plan. Care 
plans are required to be in place for every student with a health alert.   
 
7. Connecticut General Statute § 20-87a (c) of the Nurse Practice Act, which applies 
to all nurses in Connecticut, states that  
 

The practice of nursing by a licensed practical nurse is defined as the performing  
of selected tasks and sharing of responsibility under the direction of a registered 
nurse or an advanced practice registered nurse and within the framework of  
supportive and restorative care, health counseling and teaching, cases finding  
and referral, collaborating in the implementation of the total health care regimen  
and executing the medical regimen under the direction of a licensed physician or  
dentist.  
 
(Ex. 8).  
 

8. Joan Williams (Williams), RN, is the high school nurse. She was hired by the 
School Board in September 1988 as the School Nurse Supervisor. The School Nurse 
Supervisor job description, updated November 2005, indicates that the individual must be 
an RN with a current state licensure, and that he or she reports to the building Principal 
and the Director of Pupil Services. (Ex. 6). The Nurse Supervisor’s listed duties include: 
 

• Provides leadership in school health program by developing, updating, interp- 
reting, and recommending school health policies and procedures to the Super- 
intendent of Schools and the Board of Education. 
 

• Supervises all nursing staff in cooperation with the building Principals. 
 
• Attends meetings for children with special needs, when required. 
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• Develops nursing policies and procedures which govern clinical practice. 
Maintains Nursing Policy and Procedure Manual. 
 

• Coordinates and plans school programs with appropriate personnel. (CPR, 
kindergarten registration, athletic physicals, etc.). 

 
• Provides for emergency coverage in a school nurse’s absence. 
 

9. The East Haddam Public Schools’ job description for School Nurse, dated 
November 2005, indicates that the individual must be a registered professional nurse with 
current Connecticut licensure, and that he or she reports to the building Principal and the 
School Nurse Supervisor. (Ex. 9). The listed duties of a School Nurse include: 
 

• Health Planning for Educational Placement 
 
• Nursing Service Delivery (according to Nursing Practice Standards) 
 
• Maintenance of Records 
 
• Coordinates and plans school programs with appropriate personnel. (CPR, 

kindergarten registration, athletic physicals, etc.). 
 

10. There is significant overlap between the School Nurse Supervisor and the School 
Nurse job descriptions. 
 
11. Per the applicable collective bargaining agreement, Williams received the $4,000 
Nurse Supervisor stipend each year. The $2,000 stipend she was entitled to for being an 
RN was included in that amount. 
 
12. It was not part of Williams’ job to write policy. The School Board appointed a 
special policy writing committee for that purpose. Williams was occasionally called upon 
to provide input to the committee. Williams did, however, write and maintain the 
procedural manual, which was updated on an as-needed basis. It was Williams’ 
responsibility to keep the manual current based on any policy changes and to ensure all 
school nurses were following proper procedure.  
 
13. Steven Durham (Durham) served as East Haddam’s Superintendent of Schools 
from July 1, 1999 to June 30, 2007.  
 
14. At the time of Durham’s appointment, the Nurse Supervisor reported directly to 
the Superintendent.     
 
15. In or around September 1999, the school nurses, including Williams, met with 
Durham to introduce themselves and welcome him into the district. At that meeting, 
Durham stated, to the effect, that he was surprised that a district of that size would have a 
school nurse supervisor. 
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16. At some point, Williams informed Durham that there was some confusion among 
the school nurses as to her role as School Nurse Supervisor.  
 
17. At some point, Durham concluded that Williams was involved in areas outside 
her job description, and should only be involved in technical matters related to health 
services. Durham decided to assign building principals the responsibility of supervising 
day-to-day issues, including budgetary matters and nurse scheduling (for example, 
requests for personal time).  
 
18. To address both Williams’ concerns and his own, Durham sent a memo dated 
January 18, 2000 to Kathy Daigle, Janice Sullivan (Sullivan), and Barbara Tardy, school 
nurses. (Ex. 15). The memo stated in full: 
 

It has been brought to my attention by Joan Williams that there is some confusion 
regarding her role as the nurse supervisor. Let me attempt to clarify her 
responsibilities with respect to your role as school nurses. 
 
You should deal directly with the building principal or his/her designee on all 
matters relating to the day-to-day operation of your office within the school. You 
should consult with Joan on technical issues relating to health services (ie. nursing 
protocol, medication administration, health compliance issues, etc.). 
 
It is my position that the nurse supervisor is most effectively utilized as a 
technical advisor on health related issues, therefore, I would like to proceed with 
this in mind. 
 
If you have any questions regarding this memo, please feel free to call me. Thank 
you in advance for your cooperation. 
 

19. In making this change, Durham did not intend to either eliminate the Nurse 
Supervisor’s evaluation function or to eliminate the Nurse Supervisor position itself. 
Principals in the East Haddam School District have the responsibility to evaluate and 
directly supervise all School Board employees assigned to their buildings. (Ex. 16). 
However, Durham felt that principals did not have the technical knowledge and expertise 
to completely evaluate the school nurses, so he expected the Nurse Supervisor to continue 
to provide input into that process. 
 
20. Williams had created a self-evaluation tool for the school nurses by which the 
nurses evaluated their performance on a number of categories based on specific goals. 
Williams based the evaluation on goals taken from the State of Connecticut’s 
expectations for school nurses and the NEAC evaluation sheets. The nurses would self-
evaluate, using Williams’ tool, then Williams would evaluate them over their own 
evaluations. Williams then returned the evaluations to the nurses, who were supposed to 
submit them to the central office once they had reviewed Williams’ comments. 
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21. In or around June 2003, Durham was reorganizing and decided to shift some areas 
of responsibility. He transferred general oversight of the school district’s health services 
from himself to the Director of Pupil Services, David Scata (Scata). Part of Durham’s 
reason for doing so was that Scata’s work year had been increased from ten to twelve 
months, enabling him to take on more duties. In addition to this new role, Scata added 
some district-wide responsibilities, including home-schooling, testing and evaluation.  
 
22. Durham’s intention in making this shift was to improve communication between 
the school nurses and the central office; Durham found he did not have the time to 
provide the nurses with the necessary attention. It was not Durham’s intention that Scata 
assume the responsibilities of Nurse Supervisor or that the Nurse Supervisor position be 
eliminated. 
 
23. In a memo to the school nurses dated June 5, 2003, Durham informed them of this 
change. (Ex. 12). The memo read in full: 
 

I am writing to inform you that effective July 1, 2003, David Scata’s job respon- 
sibilities will be expanded to include supervision of the district’s health services.  
Please feel free to contact David if you have any questions or concerns that your 
principal or Mrs. Williams cannot help you with.  
 
This change is intended to provide better district administrative support for our 
health services program. 
 

24. Williams stopped conducting evaluations of the nurses either after Durham’s 
appointment as Superintendent or the takeover of general oversight of health services by 
Scata. 
 
25. At some point in the fall of 2005, the school administration began developing the 
budget for the 2006-07 school year. As part of this process, Durham questioned whether 
the Nurse Supervisor position was necessary. Before taking the budget to the School 
Board Finance Committee, Durham wanted to either correct or validate this perception. 
Durham asked Scata to ask Williams for feedback as to certain specific functions related 
to her job description. Accordingly, Scata wrote a letter to Williams, dated December 6, 
2005, with the subject line “School Nurse Supervisor Job Description.” (Ex. 7). The letter 
read in full:  
 

I need your input on what you do regarding two of the responsibilities related to 
the above job description Please provide in detail the role you play and time for  
each aspect of the following: 
 

• Provides leadership in school health program by developing, updating, 
interpreting, and recommending school health policies and procedures  
to the Superintendent of Schools and the Board of Education. 
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• Supervises all nursing staff in cooperation with the building Principals 
 

Please provide written response to my office by Friday, December 16th.  
 

26. Within a few days of receiving Scata’s letter, Williams hand-wrote her responses 
to Scata directly on his letter to her. (Ex. 7). Circling the words “two of the 
responsibilities,” she wrote: “Dr. Durham gave these responsibilities to you as the 
supervisor of the nurses.” Regarding the first bullet point, Williams wrote: “I don’t do 
this. My office procedures are based on board policy. I do not write policy and do not 
wish to start.” Regarding the second bullet point, Williams wrote: “Dr. Durham sees me 
as a technical advisor on nursing issues only – If the state issues changes on how some 
nursing procedures are to be done, I carry that information from meeting with State reps 
to our nurses. It is brought back as written documents; procedure changes and discussed 
over the phone with nurses to clarify any questions they may have. Dr. Durham wants the 
principals to supervise the nurses in their buildings.” 
 
27. Durham felt this response validated his perception that the position of School 
Nurse Supervisor was not needed. He recommended to the School Board Finance 
Committee that the position be eliminated. The Committee approved the budget with the 
School Nurse Supervisor position eliminated, and in February 2006 the full School Board 
supported the Committee’s recommendations. The budget was passed in or about May 
2006 at a Town meeting. The School Board was then required to reconcile its budget with 
the Town-approved budget, a process that concluded sometime in late June 2006.  
 
28. Neither Durham nor anyone from the School Board informed the Union that it 
was contemplating the elimination of the Nurse Supervisor position nor offered to 
bargain over the elimination. 
 
29. On or about June 22, 2006, a performance appraisal meeting was held with 
Williams. In a written addendum to her “very good” evaluation, Williams was informed 
that the School Nurse Supervisor position was eliminated as of June 30, 2006. (Ex. 5). 
The addendum read in full: 
 

School Nurse Supervisor 
 
The position of school nurse supervisor will be discontinued as of June 30, 2006. 
You had commented in a memo dated December 6, 2005 to David Scata that you 
presently do not assume the responsibilities of leadership or supervision district 
wide and those are two major areas of the nurse supervisor position. 
 

30. Williams brought her evaluation and the addendum to local Union President Carl 
Aresco (Aresco). They faxed the documents to Wayne Gilbert (Gilbert), Regional 
Director for the Connecticut Operations of the Union. This was Gilbert’s first notification 
that the School Board intended to eliminate this position. 
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31. After the June 22, 2006 evaluation meeting, Durham sent a memo to Williams 
dated June 19, 2006 (Ex. 13) stating in full: 
 

I am writing to inform you that the Board of Education did not include the nurse 
supervisor’s stipend in the 2006-07 education budget based on the 
administration’s decision that the position is no longer needed. The nurse 
supervisor position has been eliminated effective July 1, 2006. Your 
responsibilities for the 2006-07 school year will be as the school nurse at Nathan 
Hale-Ray High School. I would like to thank you for all of your years of service 
as the nurse supervisor.  
 
If you have any questions, feel free to ask. 
 

32. Gilbert wrote a letter to Durham, dated June 29, 2006, regarding the matter. (Ex. 
14). The letter, whose subject line was “Nurses Stipend,” read in full:  
 

It has come to the United Public Service Employees Union’s (UPSEU) attention 
that the East Haddam Board of Education is considering the unilateral withdrawal 
of the stipend paid to the Supervisory Nurse. If such action is true, please be 
advised that the elimination of the stipend is illegal and will be contested by 
UPSEU. By copy of this letter the UPSEU requests a written response regarding 
the stipend.  
 

33. Gilbert never received the written response he requested. However, Gilbert 
followed up his letter with an oral request to Durham to bargain over the matter. Durham 
told him he would need to talk to the School Board attorney. He never responded to 
Gilbert’s request.  
 
34.  Gilbert filed the instant complaint on July 24, 2006. 

35. After the instant complaint was filed, Durham asked Williams to produce 
employee evaluations that she had conducted.  Durham made the request based on 
Williams assertion that she had conducted such evaluations. 
  
36. In response to Durham’s request, Williams sent a stack of documents and an 
accompanying letter, dated, October 23, 2006. (Ex. 11). The letter read in full: 
 

The nurse evaluation plan was based upon nursing goals. I created a self 
evaluation tool for nurses to evaluate themselves first. Then, they turned their 
evaluations in to me and I did my evaluation of them over their evaluations of 
themselves. I then returned the evaluation forms to the nurses so they could see 
what I thought of their performance and where they could work toward 
improvement. Final evaluation copies were sent to the central office. Since they 
were designated to help the nurses monitor their own growth professionally, they 
were also kept by the nurses. 
 

 8



I stopped doing nursing evaluations when I was told that Mr. Scata was the new 
nurse supervisor. However, nurses may continue to call upon me for my expertise 
whenever they need technical advice or clarification on nursing issues. 
 
LPN’s continue to be supervised by telephone communications. 
 

37. The stack of documents that Durham received from Williams included one of the 
self-evaluations Williams spoke of, dated June 12, 1998, for Sullivan. The document had 
handwritten notations throughout and was signed by Williams. Also in the stack were 
documents that included school nursing goals, mission statements, handwritten notes, but 
no other evaluations of school nurses. Durham sent a memo, dated December 14, 2006, to 
Williams regarding the matter and attached the Sullivan self-evaluation. (Ex. 10). The 
memo read in full: 
 

As a follow-up to my October 23, 2006 memo to you regarding the school nurses’  
evaluations, please be advised that I did not receive any evaluations from either 
Kathy Daigle or Janice Sullivan other than the attached which you had previously  
sent me.  
 
Since you cannot produce the evaluations and they are not in either of their 
personnel files or at their respective schools, I can only assume that they were not 
done, which is contrary to what you stated during our September 27, 2006 
meeting with the State Board of Labor Relations’ hearing officer.  
 
If you have any other information regarding the school nurses’ annual 
evaluations, please forward them to me ASAP. 
 

38. After the elimination of the Nurse Supervisor position, Durham informed the 
school nurses that they should contact Dr.Gourlie directly with questions.  
 
39. Williams remained a school nurse at the high school and continued to receive the 
$2,000 RN stipend after the elimination of the Nurse Supervisor position. As an RN, 
Williams performs certain functions that she had performed as School Nurse Supervisor: 
overseeing LPNs and writing care plans and doing assessments, two tasks LPNs are not 
permitted by the Nurse Practice Act to do. Williams has not updated the nurse procedural 
manual because updates have not been required.   
 
40. Since the elimination of the School Nurse Supervisor position, no administrator 
has directed or asked Williams to perform any of her former Nurse Supervisor duties.   
 

CONCLUSIONS OF LAW  

1. The School Board did not violate the Act by eliminating the School Nurse 
Supervisor position.     
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2. In order to prove a prima facie case of unlawful subcontracting/transfer of work, a 
Union must show that:  
 

a. The work in question is bargaining unit work; 

b. The subcontracting/transfer of work varied significantly in kind or degree 
from what had been customary under past practice; 

 
c. The alleged subcontracting/transfer of work had a demonstrable adverse 

impact on the bargaining unit.  
 

3. Once the Union has established a prima facie case, it is the employer’s burden to 
provide an adequate defense. 
 
4. The applicable collective bargaining agreement permits the 
subcontracting/transfer of work; thus the School Board did not violate the Act. 

 

DISCUSSION 

 In its complaint and brief, the Union argues that the School Board committed 
prohibited practices by unilaterally eliminating the School Nurse Supervisor position and 
its stipend and by unlawfully transferring the Nurse Supervisor work to the medical 
advisor.  The Union argues that this matter is controlled by the Labor Board’s decision in 
City of New Britain, Dec. No. 3290 (1995), because after eliminating the Nurse 
Supervisor position, the School Board unlawfully transferred that work to a non-
bargaining unit individual.    
 
 The School Board counters that it had the unilateral right to eliminate the Nurse 
Supervisor position as a matter of management prerogative and that there was no 
secondary impact on bargaining unit members that required negotiations. Further, the 
School Board argues that the applicable collective bargaining agreement gave it the right 
to contract out the work of the Nurse Supervisor. In this case we agree with the School 
Board for the following reasons. 
 
 It is well-settled that an employer has the right to eliminate positions unless its 
action repudiates the contract or is illegally motivated.  Town of Stratford, Decision No. 
999 (1971); City of Waterbury, Decision No. 1436 (1976);  West Hartford Board of 
Education, Decision No. 1363 (1976); Bloomfield Board of Education, Decision No. 
3130 (1993).  Here it is clear that the elimination of positions is not prohibited by 
contract and there is no evidence of an illegal motive by the School Board.  As such, this 
allegation fails.   
    
 Regarding the Union’s subcontracting claim, we analyze the argument using the 
standard established in City of New Britain, supra. In order to prove a prima facie case of 
unlawful subcontracting or transfer of work, the Union must show that (1) the work in 
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question is bargaining unit work; (2) the subcontracting or transfer of work varied 
significantly in kind or degree from what had been customary under past established 
practice; and (3) the alleged subcontracting or transfer of work had a demonstrable 
adverse impact on the bargaining unit. 
 

It is the union’s initial burden to make a prima facie case establishing that a 
change in an existing condition of employment has in fact occurred, for if no change is 
proven, no further inquiry is warranted. Town of Hamden, Dec. No. 2364 (1985). Once 
the Union has made its prima facie case, the burden shifts to the employer to provide an 
adequate defense, which may include contractual provisions allowing the action; that the 
work assigned outside the unit was de minimus; or that it was in keeping with past 
practice. City of New Britain, supra.  

 
It is not disputed that the work in question is bargaining unit work and that 

Williams performed the duties of School Nurse Supervisor from 1988 through the 
position’s elimination on July 1, 2006. Williams was the technical advisor to the other 
nurses even after Durham clarified that other supervisory responsibilities belonged to the 
school principals.  Now, the volunteer medical doctor is solely responsible for answering 
questions from the nurses.  Further, the bargaining unit has lost $2000 in stipend money 
as well as the “supervisor” position.  As such, we find that the Union has made out a 
prima facie case of subcontracting.    

    
However, it is equally clear that the contract provides an unequivocal defense to 

the School Board’s actions in this case. Article I, Section C reserves a number of rights to 
the School Board, including the rights of “contracting out or discontinuation of services, 
positions, or programs in whole or in part…” This language is unambiguous in the 
express rights it grants the School Board. Here, the School Board was faced with a 
position that, after consultation and consideration, it felt was no longer necessary, leading 
to a decision to eliminate it.  The remaining work of the supervisor, that is, to be the 
technical advisor to the nurses, was assigned to the volunteer doctor.  By the terms of the 
applicable collective bargaining agreement the School Board was within its rights to 
discontinue the position of School Nurse Supervisor and transfer some of the duties to 
Dr. Gourlie. In light of the clear contractual language, we find the School Board did not 
unlawfully subcontract or transfer work to non-bargaining unit personnel. 

  
We further find that the School Board had no obligation to bargain over the 

impact of the elimination of the position or its attendant stipend. Based on the record 
evidence, including the contract language, we find no impact on either the bargaining unit 
as a whole or the conditions of Williams’ employment that required negotiations. In this 
regard, the evidence indicates that the only change to Williams’ employment has been the 
elimination of tasks; no responsibilities have been added. The record is clear that 
Williams continues to perform the tasks and duties expected of an RN in the East 
Haddam School District, and it is not disputed that she continues to receive the $2,000 
contractual stipend associated with that work. Some of the responsibilities that Williams 
describes, including overseeing the work of the LPNs is included in the RN’s job and is 
contemplated by the Nurse Practice Act.  By Williams’ own admission no administrator 
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directed or requested that she perform Nurse Supervisor duties since the elimination of 
her position.   The elimination of the stipend does not require negotiation.  Simply put, 
since the position has been lawfully eliminated, the stipend is lawfully eliminated.      

 
 Based upon the foregoing, we dismiss the complaint.     

ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
 ORDERED, that the complaint filed herein be and the same hereby is, 
DISMISSED. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 

 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman  
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
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CERTIFICATION 
 
      I hereby certify that a copy of the foregoing was mailed postage prepaid this 14th day 
of August, 2008 to the following: 
 
Attorney Andrew J. Morrissey 
203 Church Street      RRR 
P.O. Box 31 
Naugatuck, Connecticut  06770 
 
Attorney Robert J. Murphy 
Sullivan, Schoen, Campane & Connon, LLC   RRR  
646 Prospect Avenue 
Hartford, Connecticut  06105-4286 
 
Wayne A. Gilbert, Regional Director 
United Public Service Employees Union 
1 Prestige Drive, Suite 210 
Meriden, Connecticut  06450 
 
 
  
 _______________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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