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DECISION AND DISMISSAL OF PETITION 
 
 
 On August 24, 2006 Council 4, AFSCME, AFL-CIO, Local 1303-125 (the Union) 
filed a petition with the Connecticut State Board of Labor Relations (the Labor Board) 
seeking modification of an existing unit of certain salaried employees of the City of New 
London (the City) to include the position of Public Utilities Contract Administrator. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on December 13, 2006.  Both parties appeared, were 
represented and allowed to present evidence, examine and cross-examine witnesses, and 
make argument.  Both parties filed post-hearing briefs, the last of which was received on 
March 30, 2007.  Based on the entire record before us, we dismiss the petition. 



THE HEARING 
 
1. The City is a municipal employer pursuant to the Act. 
 
2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of certain salaried employees of the City.  
 
3. The bargaining unit is described in the recognition clause of the applicable 
collective bargaining agreement (Ex. 3) as follows:  
 

[a]ll salaried employees of the City of New London excluding the  
Director of Health, Director of Public Works, Director of Office of  
Development and Planning, and Ocean Beach Park Manager,  
administrative employees, confidential employees, non-supervisory  
uniformed and investigatory employees of the Police and Fire  
Departments, school nurses, employees who are political appointees,  
seasonal employees, casual employees, temporary employees or  
employees who regularly work less than twenty hours per week for the  
purpose of collective bargaining with respect to wages, hours of work  
and other conditions of employment.  
 

4. The above provision of the collective bargaining agreement between the parties 
incorporates the terms of a July 15, 1999 settlement of a municipal prohibited practice 
complaint filed with the Labor Board. (Ex. 10).  The settlement agreement reached in 
MPP-20,504 stated that the recognition provision of the collective bargaining agreement 
included six positions as part of the bargaining unit and excluded four positions from that 
unit. The settlement agreement stated in full:  
 

In full and final settlement of MPP-20504 the City of New London and 
1303-125 of Council 4, AFSCME, AFL-CIO agree as follows: 
 
1) The parties agree that the followings positions are covered by the  
recognition section of the collective bargaining agreement and are part 
of the bargaining unit.  
 

A) Assistant to the Director of Health 
B) Uplift Coordinator 
C) Program Director for Office of Youth Affairs 
D) Deputy Director of Finance 
E) Assistant Manager of Ocean Beach Park 
F) Building Official 
 

2) The parties agree that the following position are not covered by the 
recognition section of the collective bargaining agreement and are not a 
part of the bargaining unit. 
 

A) Director of Health 
B) Director of Public Works 
C) Director of Office of Development and Planning 
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D) Ocean Beach Park Coordinator 
 

3) In consideration of the above the union withdraws Case No. MPP-20504.  
 

The agreement was signed by representatives from the Union and the City and 
was dated July 15, 1999. Language excluding the four positions from the bargaining unit 
was then added to the collective bargaining agreement’s recognition clause.  

 
5. The City operates pursuant to a Charter and under a City Manager form of 
government. Section 45a of the Charter (Ex. 9) states in pertinent part:  
 

[t]he city manager, the director of law, the director of finance, the city  
clerk, the assistant city clerk, and all department heads shall, during the  
period of such employment, maintain a continuous residency in the city.  
If such person ceases to be a resident of the city at any time during the  
tenure of his employment, such appointment shall terminate and his or  
her office shall thereupon become vacant; provided, however, that any  
such employee who resided outside the city limits prior to January 1,  
1978 may continue such residency.  
 

6. Despite the residency requirement in the City Charter for certain positions, there 
are some individuals in department head positions who are officially considered division 
heads in order to circumvent the residency requirement for department heads.  These 
positions include at least two of the job titles excluded from the bargaining unit by the 
MPP-20,504 settlement agreement – the Director of Health and the Director of Public 
Works.  
 
7. The Public Utilities Department is the second largest department in the City; the 
only larger department is the Police Department. Funding for the Public Utilities 
Department is considered a major fund because it exceeds 10 percent of operating 
revenues within the City.  
 
8. The Water and Water Pollution Control Authority divisions of the Public Utilities 
Department are funded solely by fees for services and any additional revenue earned 
from interest or penalty fees.  They are classified in the City’s financial statements as 
proprietary or enterprise funds; therefore they function as business-type funds, with profit 
and loss statements.  Although they are two separate authorities, they meet and act as a 
joint authority.  
 
9. The City budget must be presented to the City Council for approval.  The Finance 
Department, specifically the Director of Finance, authorizes department heads to access 
the general ledger budgeting system and create their respective departments’ budgets.  In 
turn, the department heads are free to assign the actual data entry work to any of their 
employees; however, only a department head is authorized to sign off on a department’s 
proposed budget.  Department heads are required to submit their proposed budgets to the 
Director of Finance and the City Manager.  The City Manager makes adjustments if 
necessary and presents the budget to the City Council for ratification.  
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10. Whitman Thomas Bowen (Bowen) has been employed by the City since 
approximately the spring of 1995.  He originally held the Union bargaining unit position 
of Water Pollution Control Superintendent in the Department of Public Utilities, Division 
of Administration. (Ex. 4).   
 
11. Shortly after Bowen was hired, the Director of Public Utilities left his position. 
Bowen turned down the City Manager’s offer to assume that position.  Approximately 
five to six months later, the City Manager appointed Bowen as Acting Director of Public 
Utilities (Ex. 6), but his permanent position was still Water Pollution Control 
Superintendent and he remained a member of the Union’s bargaining unit.  
 
12. Bowen served as Acting Director of Public Utilities until or about March of 1997.  
At that time, the City contracted out the operations of Public Utilities, Water and Sewer 
Divisions.  Bowen’s position as Superintendent was transferred over to the private 
contractor.  After working for approximately six weeks for the private contractor, Bowen 
accepted a severance package and left their employment.  
 
13. Shortly thereafter, Bowen met with City Manager Richard Brown (Brown), who 
again offered him the Director of Public Utilities position, which Bowen again refused.  
Brown then offered to create and oversee the position of Public Utilities Contract 
Administrator, a non-bargaining unit position, for Bowen. Bowen accepted the offer and 
returned to work for the City.  
 
14. Bowen is not required to reside in the City of New London in his position.  
 
15. The job description for that position was not created until sometime in or around 
2005, when Bernadette Welch (Welch), the Personnel Coordinator for the City, prepared 
it because Bowen resigned, leaving the position vacant.  Bowen was rehired shortly 
thereafter into the same position. (Ex. 8).  Welch used two documents as the basis for the 
job description:  Bowen’s employment contract, which listed some of his duties, and the 
Director of Public Utilities job description. (Ex. 6).  The job description states that 
Bowen’s duties as Public Utilities Contract Administrator are as follows:  
 

General Statement of Duties: 
 
Directs the activities of the Department of Public Utilities specifically 
Water and Water Pollution Control.  Performs responsible administrative 
and engineering work in directing or oversight of all operations of the 
Department of Public Utilities.  Oversees the implementation and 
performance of all contracted public utilities and the day-to-day operation 
of the WWPCA.  
 
Work is performed under the direction of the City Manager and the 
Water/Water Pollution Control Authority, and is reviewed for  
consistency with City policy and for results obtained.   
 
Essential Functions: 
 
The Contracts Administrator establishes departmental policies, develops 
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programs and work objectives of the Water Department, and resolves 
difficult administrative and engineering problems.  

 
• Plans, directs, coordinates, and administers the operation of the  

Department of Public Utilities; 
• Develops, presents and manages departmental budget; 
• Reviews and comments on development plans with respect to public 

utility impacts;  
• Oversees the contractual obligations related to water pollution control 

operations, including administration, gravity sewer and treatment plant; 
• Studies the operations of various divisions of the Department for the 

purpose of evaluating effectiveness of operations, procedures, policies, 
and practices, and recommending ways and means of improving  
services; 

• Develops plans and approves the layout, design, bidding documents, 
and specifications and contracts related to water supply and sewage 
projects; 

• Oversees contracted work, establishes priorities, assigns projects, 
inspects works in progress, optimizes utilization of labor and  
equipment by working closely with contracted supervisory personnel;  

• Serves as chief negotiator for the City in water/sewer services provided 
to neighboring municipalities;  

• Serves as staff to the Water and Water Pollution Control Authority; 
• Prepares estimates for inclusion in budget and directs the expenditures 

of allocated appropriations;  
• Consults with subordinates on special technical engineering problems 

or departmental administration; 
• Prepares periodic and annual reports for the Utilities Division;  
• Coordinates public utilities activities with other City Departments and 

and other governmental agencies; 
• Performs other duties as may be assigned by the City Manager 
 
Included under “Required Knowledge, Skills, and Abilities” are the following:  
 
• Thorough knowledge of management policies and procedures as 

applied to the development and operation of public utilities  
administration and related personnel transactions. 
 
*** 

• Ability to plan, organize, assign, supervise and inspect the work 
of both highly skilled engineers and para-professional and  
technical subordinates;   
 
(Ex. 8) 

 
16. Bowen had not seen that job description until the hearing in this matter.  He 
describes his duties as including some similar to those he performed as Water Pollution 
Control Superintendent. (Ex. 5).  He listed his duties as including: 
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• Establishing standards and policy and issuing general orders for the 

proper operation of the Department; 
• Overseeing all construction work and repairs;  
• Maintaining effective relationships with government officials and the 

general public;  
• Preparing annual budgets and estimate and exercise immediate supervision 

over all business management activities of the department; 
• Coordinating the activities of the Sewer Authority with the other divisions of 

the Department of Public Works and Utilities;  
• Keeping records, making reports of Department activities;  
• Performing other related tasks as assigned.  

 
Bowen stated that in addition to these duties, in his position as Contract 

Administrator he also administers and oversees the contract with the private contractor 
and carries out the requests of the Water and Water Pollution Control Authority under the 
direction of the City Manager. 

 
17. In a memorandum dated May 1, 2006 addressed to Brown, Bowen inquired about 
an April 13, 2006 memorandum he had received from Personnel Clerk Arnetia McCray 
(McCray), which he attached to his memo to Brown. (Ex. 9).  The memo from McCray 
informed Bowen that he (Bowen) had been calculating his comp time by multiplying any 
earned comp time by 1.5 and that this method was incorrect for a department head such 
as Bowen.  In the memo Bowen wrote to Brown he questioned the McCray memo and 
sought confirmation that in fact he was not a department head.  
 
18. Welch responded to Bowen’s May 1, 2006 memo in a memorandum dated May 8, 
2006, copied to Brown. (Ex. 7).  The memorandum stated in full:  
 
 Mr. Brown has requested that I respond to your recent memo regarding 
 your status with the City as Contract Administrator.  While it is true that 
 you are not a Department Head – and you are therefore not required to 
 live within the City – your position is also not a position that is  
 “contracted”. On August 5, 2002, the City Council approved making  
 your position a regular, full-time position with the City, entitled to all 
 benefits as an unaffiliated employee.  
 
 Upon being granted this classification, your position was entitled to all 
 benefits and pension considerations afforded to unaffiliated employees.  
 However, you are also required to abide by all of the City’s rules and  
 regulations that pertain to unaffiliated employees. One such rule is that 
 comp time is credited in straight time hours, not as time and one-half as 
 you’ve done in the past. Another is that accrual and use of comp time is 
 limited to 84 hours per year, and not more than 35 hours of comp time 
 may be carried forward into the new fiscal year unless specifically  
 authorized by the City Manager.  
 
 I certainly understand that this may not have been clarified for you at the 
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 time that the change was effected. Therefore, please feel free to contact 
 me with any questions or concerns that you might have. 
 
19. As Contract Administrator, Bowen reports directly to the City Manager.  He is 
authorized to supervise two part-time clerical positions and a full-time engineer.  He 
currently has one part-time secretary and is in the process of hiring a full-time engineer.  
Also under Bowen’s purview is the Water and Water Pollution Control Authority.  (Ex. 
14). 
 
20. Bowen prepares the budget for the Public Utilities Department after the Water and 
Water Pollution Control Authority has reviewed and approved it.  He is the individual in 
that Department authorized to access the general ledger budgeting system and create the 
Department’s proposed budget, and he is the individual who signs off on that proposal 
and submits it to the City Manager and the Director of Finance.  
 
21. Only the City Manager and department heads have the authority to direct Welch 
to hire individuals to fill positions.  Typically when an individual wants to hire a new 
City employee, he or she first sends a memorandum to Welch, followed by a “Personnel 
Action Request” form, also known as a 1080 form.  In the Public Utilities Department, 
the Water and Water Pollution Control Authority authorizes the creation of the position.  
If the City Council then approves the position as part of the annual budget, the 
information is submitted to the Personnel Coordinator to fill the position.   
 
22. On or about July 10, 2006 Bowen submitted a memorandum to Welch requesting 
that she “take the necessary steps” to fill the engineering position in the Public Utilities 
Department. (Ex. 12).  This was the second time in two years the City attempted to fill 
this position.  Initially, the salary was not commensurate with the position and no 
applications were received.  Bowen then went back to the Water and Water Pollution 
Control Authority and recommended it approve a higher salary, which it did.    
 
23. On or about August 16, 2006, Bowen submitted a 1080 form to Welch, requesting 
the position of Engineer in the Public Utilities Department be filled. (Ex. 11).  On the 
form, Bowen indicated that the offered salary should be $70,000, depending on 
qualifications.  Under the “Remarks, Detailed Information, Corrected Data” section, 
Bowen wrote the following:  
 

Jan 20, 2005 Water Authority approves position 
Feb 9, 2005 City Council approves position 
Sept 9, 2005 Personal advertised position with no response 
March 23, 2006 Water Authority approved increasing salary to negotiated 
salary and reduce years of experience to two years and valid CT Driver’s 
License 
 

24. On September 15, 2006 Welch emailed Bowen that she had planned on posting 
the Engineering position that weekend, but was concerned about the salary amount and 
necessary experience. (Ex. 13).  The email stated in part:  
 

You told Arnetia the salary should be around $70,000? Or was that your 
upper limit?  I was planning to post it as “DOE” – depending on experience 
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to see what we got.  Would that work for you?  
 
Also, when you said reduce the years of experience to 2 years – I’d rather 
not change the job description and have to get it re-approved in October.  
Okay to put in the paper 2-3 years of experience?  That lowers it without 
actually changing the jd.   
 
If this is okay, then we’ll post it today . . . or at the latest next weekend. 
 

25. On September 27, 2006 Bowen replied to Welch’s September 15 email.  His 
email stated that “the Authority voted to have negotiated salary I was told I needed to 
pick a number so I chose $70,000.00 there is no fixed number.  Okay 2-3 years” (Ex. 13). 

 
DISCUSSION 

 
The Union has petitioned to either modify or clarify1 its bargaining unit to include 

the position of Public Utilities Contract Administrator, presently occupied by Bowen.  
The Union argues that as the duties Bowen performs are identical to those he performed 
as Water Pollution Control Superintendent, which is a Union bargaining unit position, the 
position of Public Utilities Contract Administrator should likewise be included in the 
bargaining unit.  

 
The City contends that the Public Utilities Contract Administrator position should 

be excluded as a department head, because Bowen’s position meets both the statutory 
definition of a department head as well as the three criteria required by the Labor Board 
and Connecticut courts to qualify as such.  The City also argues that the only reason 
Bowen is not designated a department head is to avoid the residency requirement per 
Bowen’s wishes, an action it has taken before for other City department heads.  Finally, 
the City alleges that the Union waived the inclusion of this position in its bargaining unit 
by not addressing it in the July 15, 1999 settlement agreement of Case No. MPP-20,504.  

 
Individuals who are classified under the Act as department heads are specifically 

excluded from the definition of employee under the Act.  The definition of a department 
head is contained in Section 7-467(4) of the Municipal Employee Relations Act (MERA 
or the Act), which states:  

 
 (4) “Department head” means an employee who heads any department  
 in a municipal organization, has substantial supervisory control of a  
 permanent nature over other municipal employees, and is directly 
 accountable to the board of selectmen of a town, city or borough not 
 having a charter or special act form of government, or to the chief 
 executive officer of any other town, city or borough;  
 

                                                 
1 At the hearing on this matter, the Union stated its belief that despite the fact that the petition it filed is a 
modification petition only, the situation presented by this particular position lent itself to some ambiguity. 
Therefore the Union contended at the hearing that its petition was for either clarification or modification of 
the bargaining unit.  
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 The Labor Board has previously interpreted this statutory definition and has set 
forth criteria for determining whether an individual is a department head in Town of 
Southington, Dec. No. 2451 (1985), affirmed Town of Southington v. Connecticut State 
Board of Labor Relations, 210 Conn. 549 (1989).  The criteria the Labor Board 
developed in that case requires that an individual meet all of the following to be excluded 
as a department head:  
 

1) Does the person report directly to the Board of Selectmen or the 
Chief Executive Officer of the municipality, i.e. with no intervening 
level of authority? 
 
2) Does the person exercise a degree of permanent supervisory  
Control over other municipal employees which is greater than what is 
necessary to qualify the person merely as a supervisor under the Act? 
 
3) Does the person head a division of municipal government which  
in terms of budget, staff size, and control of the use of municipal  
resources is a major functional division of that municipality’s  
government?    
 
Examining each of the criteria in turn, we find that the position of Public Utilities 

Contract Administrator is a department head within the meaning of the law and thus 
should not be included in the bargaining unit represented by the Union. 

 
Regarding the first criterion, we find that Bowen reports directly to the City 

Manager, the Chief Executive Officer of the City of New London, with no intervening 
level of authority.  Although the job description prepared by Welch2 indicates that 
Bowen acts under the direction of both the City Manager and the Water and Water 
Pollution Control Authority, we find that the evidence presented in this case proves that 
the Authority does not rise to the level of an “intervening authority” as contemplated by 
the Act but serves in a more advisory capacity. In this regard, we note the testimony of 
Bowen at the hearing.  In response to the question to whom does he report, Bowen 
responded unequivocally that he reported to the City Manager. He was next asked if he 
reported to anyone other than the City Manager, and replied that he worked with the 
Authority but his supervisor is the City Manager.  

 
Further, the job description also indicates Bowen is charged with oversight of the 

day-to-day operations of the Authority.  Thus we find that although the Authority 
provides significant input to Bowen regarding approval of items such as new positions 
and the budget, it is not an intervening authority between Bowen and the City Manager.  
It is Bowen who presents the Department’s proposed budget directly to the City Manager, 
and makes the official request for the filling of positions – as do all other department 
heads in the City.  Therefore the evidence indicates that it is the City Manager who has 
direct and complete authority over Bowen.  

                                                 
2 We note that although Bowen testified at the hearing that he had not seen the job description prepared by 
Welch until that day, neither he nor the Union presented contrary evidence or contested its accuracy at any 
point in these proceedings; therefore we conclude that it is an accurate depiction of Bowen’s 
responsibilities. 
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The second criterion requires that Bowen exercise a degree of permanent 

supervisory control greater than that of a supervisor.  The record before us supports our 
conclusion that Bowen meets this criterion.  The job description created by Welch for the 
position incorporates many of the duties listed in the Director of Public Utilities job 
description, a position Bowen previously held in an acting capacity.  It is unequivocal 
from the evidence before us that Bowen is, as the job description charges, responsible for 
directing the activities of the Public Utilities Department.  He is responsible for directing 
and coordinating the operation of the Department, including the staffing thereof and the 
budgetary process.  Although Bowen only directly supervises one part-time secretary and 
an engineer (assuming that individual has been hired), the number of employees does not 
diminish his level of responsibility.  See Town of Colchester v. State Board of Labor 
Relations, et al., Dkt No. CV 990498496S (9/7/00, Satter, J.).  

 
Further, Bowen directed Welch to fill the engineer position by filling out and 

submitting the requisite 1080 form and instructed Welch as to the salary to be offered.  It 
is plainly evident from the record that only the City Manager and department heads have 
the authority to direct the hiring of individuals. 

 
We note Bowen’s testimony that he submitted the personnel request for the 

engineering position directly to the City Manager, not to Welch.  In this regard, it is 
important to point out that the City attempted to hire a Public Utilities Engineer twice, 
once in or around 2005 and again in 2006 after the earlier attempt was unsuccessful due 
to salary issues.  It is ambiguous what process was followed in the earlier attempt.  
However the evidence is very clear that in July 2006, Bowen submitted a memorandum 
directly to Welch requesting that the engineering position in the Public Utilities 
Department be filled.  In addition, Welch testified that Bowen also submitted the required 
1080 form to her, and in fact the documentary evidence on this point bears only the 
signatures of Bowen and Welch, not the City Manager.  Thus we must conclude based on 
this record that at least in 2006, Bowen himself directed Welch to hire an engineer for the 
Public Utilities Department.  

 
Finally, it is uncontroverted that Bowen is the individual charged with 

coordinating, preparing, and submitting the budget proposals for the Public Utilities 
Department.  He is the individual recognized by the City as the department head for this 
purpose, as he is the only one in that Department authorized by the City to access the 
general ledger budgeting system and he is the individual with final signatory approval of 
the Department’s budget proposals prior to submission to the City Manager.  Based on 
the totality of the evidence presented, we conclude that Bowen meets the second 
criterion. 

 
The third and final criterion is definitively met.  That the Public Utilities 

Department is a major functional division of the City’s government was not disputed by 
the Union.  The Public Utilities fund exceeds 10 percent of the City’s operating revenues 
and is the second largest department in the municipality, behind only the Police 
Department.  Despite the fact that a portion of the Department’s work has been 
contracted out, Bowen is still responsible for overseeing and directing the functioning of 
that privatized operation.  Based on these findings, we easily determine that the third 
criterion of Southington, supra, is met here.  

10 



 
We reach the conclusion that Bowen is a department head despite the fact that he 

continuously and strenuously avoided such a position because of the City’s residency 
requirement for its department heads.  The City argues that Bowen was not designated a 
department head specifically as a means of accommodating Bowen’s fervent wish to 
remain a City nonresident. The City presented testimonial evidence that it had 
occasionally accommodated similar requests for other employees, who were subsequently 
not formally designated department heads but performed all of the responsibilities and 
duties of such a position.  In this case, then, the position must be separated from the 
individual.  While Bowen does not hold the actual title of department head, the fact 
remains that the duties attendant to his position are those of a department head.  

 
In light of the above, we need not reach a conclusion regarding the City’s final 

allegation that the Union waived the inclusion of the Public Utilities Contract 
Administrator position in its bargaining unit by not addressing it in the July 15, 1999 
settlement agreement reached between the parties in Case No. MPP-20,504.  Rather, we 
find that despite the lack of an official department head designation it is clear from the 
totality of the evidence before us that Bowen is indeed a department head.  Accordingly, 
the petition to clarify or modify the Union’s bargaining unit must be dismissed.   
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ORDER 

  
 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 
 
 ORDERED that the petition filed herein be, and the same hereby is, 
DISMISSED. 
 
 
             CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 31st 
day of July, 2007 to the following: 
 
 
 
J. William Gagne, Jr., Attorney 
Gagne & Associates RRR 
970 Farmington Avenue, Suite 207 
West Hartford, CT 06107 
 
Susan Creamer, Attorney 
Council 4, AFSCME, AFL-CIO RRR 
444 East Main Street 
New Britain, CT 06051 
 
Brian K. Estep, Attorney 
Conway & Londregan RRR 
38 Huntington Street 
New London, CT 06320 
 
 
 
 
 
 
  _________________________ 
  Katherine C. Foley, Agent 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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