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DECISION AND DISMISSAL OF COMPLAINT 
 
 On March 31, 2004 Local 1303-125, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the City of New London (the City) had violated § 4-470 of the Municipal 
Employee Relations Act (MERA or the Act) by contracting out bargaining unit work. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on September 1, 2005 and January 23, 2006.  Both parties 
appeared, were represented and allowed to present evidence, examine and cross-examine 
witnesses and make argument.  Both parties filed post-hearing briefs, the last of which 
was received by the Labor Board on April 5, 2006.  Based on the entire record before us, 
we make the following findings of fact and conclusions of law and we dismiss the 
complaint.   



 

FINDINGS OF FACT 

1. The City is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of supervisory employees of the City known as 
Local 1303-125.  
 
3. Thomas Baude (Baude) is the General Foreman of Public Buildings and the 
President of the Union.    
 
4. The Shaws Cove Pump Station (pump station) pumps out excess water from the 
City during high tides and periods of heavy rain. 
 
5. In fall, 2003 the City contracted with R.H. Equipment company to perform 
automation upgrades to the pump station. (Exs. 5 and 6).  R.H. Equipment had performed 
maintenance and service work on the pump station for approximately two years prior to 
the upgrade in 2003.  In R.H. Equipment’s original proposal, an electrical subcontractor 
was included to perform electrical work on the upgrade.  The City informed R.H. 
Equipment that the City electricians who belong to AFSCME Local 1378 would perform 
the electrical work.  
 
6. Two City electricians who are members of  Local 1378, were assigned to work 
with R.H. Equipment at the pump station during the upgrade project. (Ex. 7).  Baude 
supervises the electricians in Local 1378 and appeared at the pump station several times 
while Local 1378 performed electrical work to supervise the work. Baude does not 
normally stay on a job site constantly to supervise the work of the electricians.  
 
7. One electrician, Patrick Maurice (Maurice), performed several days of electrical 
work at the pump station.  On another day, electrician Michael Scovish (Scovish) 
appeared at the pump station with Maurice.  On that day, before performing any work, 
Scovish called Baude to the pump station because Scovish believed some electrical 
conduit had been installed by the R.H. Equipment company.  There is no evidence that 
the Local 1378 electricians performed any work at the pump station after that day.    
 
8. After the meeting with Baude at the pump station, R.H. Equipment performed the 
minor electrical work needed to complete the job.    
 
9. In April, 2004 Local 1378 filed a prohibited practice complaint (Case No. MPP-
24,657)(Ex. 3) with the Labor Board alleging that the City had violated the Act by 
subcontracting bargaining unit work at the Shaws Cove Pump Station. 
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10. On December 6, 2004 Local 1378 and the City settled the prohibited practice 
complaint. (Ex. 4).   The settlement agreement provided for each electrician to receive 
$500.00 and for Local 1378 to withdraw the complaint. 
 

CONCLUSIONS OF LAW 

1. It is a violation of the Act for an employer to unilaterally subcontract bargaining 
unit work. 
 
2. In order to prove a prima facie case of unlawful subcontracting, a union must 
establish the following: 
 
 

a. the work in question is bargaining unit work; 

b. the current subcontracting or transfer of work varies in kind or degree 
from what had been customary under past established practice; 

 
c. the subcontracting or transfer of work had a demonstrable adverse impact 

on the bargaining unit. 
 

3. The City did not violate the Act concerning Baude’s work at the Shaws Cove 
Pump Station.  

DISCUSSION 

 In this case, the Union argues that supervisory work normally performed by 
Baude was subcontracted during an upgrade project on the Shaw’s Cove Pump Station.  
The City contends that Baude’s work was not subcontracted. In this case, we agree with 
the City and dismiss the complaint. 
 
 It is now well established pursuant to our decision in City of New Britain, 
Decision No. 3290 (1995) that in order for a union to prove a prima facie case of 
unlawful subcontracting it must establish each of the following: 
 

1. The work in question is bargaining unit work; 

2. The current subcontracting or transfer of work varies in kind or degree from what 
had been customary under past established practice; and 

 
3. There is a substantial impact on the bargaining unit. 

Here the Union had failed to prove any of the elements of the New Britain test. 

 First, there is no evidence that any supervisory work, normally performed by 
Baude, was performed by anyone else.  In this regard, the record is clear that Baude is 
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generally responsible for supervision of the electricians but does so by showing up 
sporadically at job sites and checking on the work.  His own testimony indicates that, 
unless work is being performed on an overtime basis, he does not spend his time 
constantly supervising the work.  Here, he did show up on several occasions at the pump 
station when Maurice was working to supervise the electrical work.  There is no evidence 
that Local 1378 performed any work on the site after Scovish complained on the first day 
he was assigned to the site.  As such, there was no supervisory bargaining unit work for 
Baude to perform after that date. 
 
 The real crux of the Union’s complaint is its contention that all the work 
performed on the pump station upgrade should have been performed by Local 1378 and 
therefore, Baude should have supervised the entire operation.  We do not agree.  The 
evidence simply does not establish that the entire job was bargaining unit work. The 
subcontractor had been performing service and maintenance work on the pump station for 
two years prior to this time and there is no credible evidence that the work described in 
the evidence could have or should have been performed by the bargaining unit.   The 
settlement agreement entered into by Local 1378 does not prove otherwise.  The 
subcontractor admitted to performing some minor electrical work on the job and for that, 
the Local 1378 employees were compensated.  However, there is no basis to find that the 
other work performed on the job was Local 1378 or this Union’s work.  Thus, the Union 
has failed to prove the first prong of the New Britain test.  In keeping with this finding, 
the Union has also failed to prove the other two prongs of New Britain.  The complaint is 
dismissed.  

ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 

ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED. 
    

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Alternate Board Member 
 
     Thomas C. Watson 
     Thomas C. Watson 
     Alternate Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 26th 
day of October, 2006 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates     RRR 
970 Farmington Avenue 
Suite 207 
West Hartford, CT 06107 
 
Attorney Brian K. Estep 
Conway & Londregan     RRR 
38 Huntington Street 
New London, CT 06320 
 
Attorney Susan  Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT 06051 
 
 _________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS  
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