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DECISION AND DISMISSAL OF COMPLAINT 

 
 On February 13, 2004 Local 1303-125, Council 4, AFSCME, AFL-CIO (the Union) filed 
a complaint with the Connecticut State Board of Labor Relations (the Labor Board) alleging that 
the City of New London (the City) had violated §7-470 of the Municipal Employee Relations 
Act (MERA or the Act) by failing to bargain over the impact of the imposition of a $3.00 per day 
taxable wage increase to account for the commuting use of City-owned vehicles per IRS 
regulations. 
 
 After the requisite preliminary steps had been taken, the matter came before the Labor 
Board for a hearing on November 2, 2005.  Both parties appeared, were represented, and were 
allowed to introduce evidence, examine and cross-examine witnesses, and make argument.  The 
City and the Union filed post-hearing briefs on January 6, 2006.  Based on the entire record 
before us, we make the following findings of fact and conclusions of law and we dismiss the 
complaint. 



 
FINDINGS OF FACT  

 
1. The City is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act, and at all material 
times has represented a bargaining unit of City employees.  
 
3. At all relevant times the City and the Union have been parties to a valid collective 
bargaining agreement (the Agreement).  The current Agreement has effective dates of July 1, 
2003 to June 30, 2007.  (Ex. 10).  
 
4. At all relevant times Tom Baude (Baude) has been a City employee and the President of 
the bargaining unit.  Baude has been the General Foreman of Public Buildings in the City’s 
Buildings Department for approximately four years.  Prior to that, he worked as a carpenter in 
the Buildings Department for approximately twelve years.   
 
5. For a number of years, the City has permitted certain City employees, including Baude 
and six other members of the bargaining unit, to use City-owned vehicles for commuting 
purposes.  The other bargaining unit members are Dan Mansfield, Joe Jullarine, Monnir Hage, 
Mike Santangelo, Mike Gambro, and David DeNoia.    

 
6. On January 1, 1986 then City Manager C. Francis Driscoll (Driscoll) issued Management 
Order No. 11.  (Ex. 8).  The order had an effective date of January 1, 1986 and an “indefinite” 
expiration date.   The subject of the order was “Employee Use of City Vehicles for Commuting.” 
After reminding employees of the City’s policy that City vehicles are to be used only for City 
business, the order listed the four City job titles/employees (Police Chief, Fire Chief, two 
Water/Sewer Maintenance Call Men) permitted to commute using specified City vehicles.  The 
order went on to state in pertinent part:  

In these instances where a department head, for legitimate reasons, wants other 
vehicles to be used for commuting and on call, he/she will secure permission in 
writing from the City Manager.  
 
If such vehicle is not exempted under the new Internal Revenue Regulations, the 
operator will be assessed under the provisions of these regulations for the days 
that the vehicle is utilized.   
 

7. On January 6, 1987 Driscoll issued an Interdepartmental Memorandum addressed to 
Personnel Officer L. Webster and copied to the Director of Finance, the subject of which was 
“Vehicle Use.”  (Ex. 7).  The memorandum stated in its entirety:  

 
As I understand the new tax law, effective in 1986, any City employee using a 
vehicle for home to work transportation, exclusive of the Police Chief and Fire 
Chief, is liable for a W-2 debit.   
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I am not sure if the debit is dependent upon distance or mere use.  Investigate the 
law and prepare a form for Department Head use for reporting this information.  
 
The Finance Department usually produces W-2 form information by the 2nd pay 
period in January which would be January 23rd.  Please see to it that this form is 
prepared and we will collectively prepare a transmittal memo to Department 
Heads no later than January 12.  

 
8. On or about May 25, 1990 the Union filed a prohibited practice complaint with the Labor 
Board (MPP-12,947), alleging that the City unilaterally denied Union members the use of City 
vehicles.(Ex. 9).  On or about June 29, 1990 a settlement was reached in the matter by which the 
City agreed to restore the use of City vehicles to “those employees in the Public Works who 
enjoyed this benefit prior to April 1, 1990.”  The Union agreed to withdraw the complaint and to 
“negotiate with the City over modifications to the policy with regard to the use of City vehicles.  
The employees recognize there may be IRS, Tax obligations for this benefit.” (Ex. 9).   

 
9. Lynn Nenni (Nenni) is the Director of Finance for the City.  Her duties include 
overseeing the accounting, payroll, purchasing, MIS, tax collections, and assessments for the 
City.  At some point in or about November 2003, when Nenni was Acting Director of Finance, 
she began to investigate whether the commuting use of City vehicles had been/were being taxed.  
Nenni testified that in her research dating back to 1986-1987, she discovered that at some point 
at least one City employee and bargaining unit member, Mike Gambro (Gambro), had been taxed 
for this use but that at some unknown time after the City stopped the practice.   
 
10. As of November 2003, no City employee was being taxed for the commuting use of a 
City vehicle.   
       
11. Nenni wrote a memorandum dated November 17, 2003 addressed to Personnel 
Coordinator Diane Lowther (Lowther) and copied to Director of Public Works Ed Steward 
(Steward), regarding vehicle usage.(Ex. 6).  The memo states in relevant part: 
 

It has recently come to my attention that several supervisors of the public works 
department have been allowed to take home a city vehicle.  According to IRS 
regulations, this is a personal use of city vehicles, and therefore employees that 
commute to and from work in an employer provided vehicle are subject to income 
tax based on the value of this benefit.  We are not currently taxing employees on 
the value of this benefit.  This situation must be immediately addressed in order to 
comply with IRS regulations and to avoid possible future fines for non-
compliance.  
 
There are several ways to value the commuting use of a vehicle for income tax 
purposes… 
 
If the City determines that providing a vehicle is a convenience for the City and a 
written policy is established that allows an employee to use a city vehicle for 
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commuting purposes, then the IRS stipulated value rate is $1.50 per one-way 
commute, or in most situations $3.00 per day.   
 
Under all methods, the value of the benefit will be added to an employees’ salary 
and taxed as income.  Alternatively, an employee may reimburse the City for the 
value of the benefit.  Regardless of what method you choose to follow, I suggest 
the City develop a detailed vehicle usage policy that outlines the circumstances 
under which an employee is allowed to take a vehicle home and that the value of 
the benefit be accounted for each pay period.  You mentioned last week that the 
treatment must be negotiated with the union.  Since several individuals have 
already received this benefit, we will need to determine the taxable value of the 
benefit earned for calendar year 2003 in time to include the amount in the 2003 
W-2.  The calculation must be completed by December 15th.  As I mentioned 
previously, the City will be subject to fines for non-compliance with IRS 
regulations so the this issue needs to be addressed immediately.   
    

12. Nenni issued a memorandum dated December 9, 2003 addressed to Baude and copied to 
Steward and Lowther regarding vehicle usage.  (Ex. 5).  The complete text of the memorandum 
is as follows:  
 

Your usage of a city vehicle to commute to and from work is a taxable benefit per 
IRS Code Section 61a.  Please be advised that the amount of the benefit for 
calendar year 2003 will be calculated and added to your taxable gross wages.  The 
amount of taxes withheld will be based on $3 per day for each day worked.  Sick 
and vacation days are excluded.   
 
Beginning January 1st, any additional taxes will be withheld from your check on a 
quarterly basis, in accordance with Management Order No. 11 (Revised).   

 
13. Revised Management Order No. 11 was attached to the December 9, 2003 memorandum.  
(Ex. 5).  The order had an effective date of December 8, 2003 and an “indefinite” expiration 
date.  The subject of the order was “Employee Use of City Vehicles for Commuting.”  Revised 
Management Order No. 11 was prepared by Richard M. Brown, City Manager, and listed sixteen 
individuals permitted to take home City-owned vehicles, seven of whom were IRS-exempt.  The 
order further stated: 
 

If vehicle is not exempted under the current Internal Revenue Regulations, the 
operator will be assessed a rate of $1.50 each way under the provisions of these 
regulations for each workday that the vehicle is utilized and for scheduled 
overtime.  This amount will be reflected in the operator’s W-2.  In addition, for 
each emergency call out an assessment of $1.50 shall be made for the commute 
when the employee is not engaged.  If the IRS code changes this order will be 
updated with new rates and/or other changes. 
 
. . . 
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Each calendar quarter the department heads will submit to the Personnel Officer, 
not later than the 5th day of the month following the quarter, form 1080 for each 
applicable employee, listing the dates that each vehicle was not driven during the 
preceding quarter.  Absent the report, the Finance Department will consider that 
the vehicle was driven each and every workday.  The Personnel Officer will 
submit form 1120 to the Finance Department for assessments.   
 

14.  The Union did not request negotiations regarding this issue, nor did the City offer to 
bargain about it.  The Union filed the present complaint with the Labor Board on or about 
February 13, 2004.(Ex. 1).  The issue was discussed by the parties for the first time at the 
informal conference on the matter conducted by an Assistant Agent of the Labor Board.     
 

CONCLUSION OF LAW 

1. The City was not obligated to bargain over the impact of its imposition of a federally 
required taxable wage increase to employees who use City-owned vehicles for commuting 
purposes. 
 

DISCUSSION

 The Union contends in this matter that the City violated the Act when it failed to bargain 
over the impact of the implementation of the addition of $3.00 per day to the taxable wages of 
employees who use City-owned vehicles to commute to and from work per IRS regulations.  The 
Union is particularly concerned with the tax consequences of such an action and the possible 
penalties imposed on bargaining unit members as a result of the period of noncompliance by the 
City.  The City responds that in imputing such income it was merely acting in accordance with 
IRS requirements.  The City further argues that the reinstitution of this practice was in keeping 
with its past policy, and more importantly, it is legally required to add the IRS-determined value 
of the commuting benefit to the affected employees’ taxable wages.  In this case we find that the 
City did not fail to bargain over the impact of imputing income to employees in accordance with 
IRS requirements for the following reasons.      
    
  It is well settled that an employer’s unilateral change in a condition of employment 
involving a mandatory subject of bargaining will constitute a prohibited practice unless the 
employer has an adequate defense.  City of Hartford, Dec. No.1671 (1978); Town of Westport, 
Dec. No. 1602 (1977).  If an employer’s decision has substantial secondary impacts “which 
encroach deeply and substantially” on the working conditions of employees the employer will be 
required to bargain regarding the impacts of the decision.  Area Cooperative Educational 
Services, Dec. No. 3519 (1997); City of Bridgeport, Dec. No. 3119 (1993).   
 
 We have previously held that changes made by an employer under legal compulsion are 
not mandatory subjects of bargaining.  Town of East Haven, Dec. No. 2774 (1975); Town of 
East Hartford, Dec. No. 2697 (1988).  In Town of East Haven, supra, the Town of East Haven, 
in order to comply with legal requirements, unilaterally changed the method of payment to police 
officers working extra duty for private employers.  One of the consequences of that change was 
that the officers were required to pay income taxes on all wages earned from extra duty work.  In 
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that case, we concluded that “[i]t is clear to us that the basic change in the method of payment 
was legally required by both federal and state law and that the changes which the Town made 
were inevitable corollaries of that legal requirement.  Under these circumstances we hold that 
these minimum changes may be made without negotiating them.”  Id. At 4.  
  
 Here, the City allows certain employees to use City-owned vehicles to commute to and 
from work.  Since 1986, the City has informed employees of IRS tax implications on such use of 
the vehicles.  In 1990, the Union specifically acknowledged in a settlement agreement that there 
might be tax obligations associated with this use of the vehicles.  At least one bargaining unit 
member has been taxed for his use of the vehicle.  By the issuance of a December 9, 2003 
memorandum, the City informed affected employees that the IRS-determined value of that 
benefit, $3.00 per day, would be added to their salaries and taxed as income in accordance with 
IRS regulations.  
  
 Complying with this prescription of federal law is not optional for the City or the 
employees, and it is also nothing new in this case.  Not only is the City obligated to comply with 
the law, the evidence shows that the Union knew of the requirement for many years and that the 
City formerly imputed this income to employees who took City vehicles home.  While it is 
unclear from the record why and when this practice was interrupted the City had no choice, once 
it realized its mistake, but to immediately revert to compliance.  Thus it is clear that the City is 
required to adhere to the mandates of federal law and add the value of the commuting benefit to 
affected employees’ taxable income. 
   
 The present matter must be distinguished from our recent decision in Town of Stratford, 
Dec. No. 4183 (2006).  Under that case’s very unique circumstances, we held that the Town of 
Stratford was required to bargain with the union regarding the reduction of a contractually 
prescribed, fixed uniform allowance due to the Town’s new practice of deducting mandated 
taxes.  In so holding, we noted that although tax obligations are not a subject over which the 
parties have any control or ability to bargain, the clear practice in that case was for the 
bargaining unit to receive a fixed amount of money pursuant to the terms of the contract.  The 
parties thus were required to bargain over any change in that contractually required, bargained-
for amount.  In other words, although the taxes were required, the parties had bargained for a 
specific amount of money in the allowance to employees and were obligated to bargain over a 
change in that amount, whatever the source of the change.  In the present case, seven members of 
the Union’s bargaining unit have been and continue to be permitted to commute to and from 
work using City-owned vehicles.  The City has not revoked this right nor altered it in any way, 
save the increased “value” of that benefit and the associated taxes imposed by the IRS.  As such, 
our decision today is not inapposite to our holding in Town of Stratford. 
    
 We also find that the Union has not met its burden concerning the impacts of this 
requirement.  Area Cooperative Educational Services, supra; City of Torrington, Dec. No. 3345 
(1995).  In this regard, the Union president testified that he understood that the City had to act in 
accordance with the IRS regulations, but that he was concerned that since the City had not been 
in compliance for some time, affected employees would be liable for penalties and/or back taxes.  
He testified that he wanted to negotiate who would assume that liability should it arise.  By the 
Union’s own evidence, then, there has not yet been any impact on bargaining unit members as a 
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result of the City’s compliance with IRS regulations.  Should such penalties and/or back taxes be 
imposed on bargaining unit members as a result of the City’s dilatory compliance with the IRS 
regulations, the parties would be required to bargain at the Union’s request.  However, at this 
time, the Union has not established such impacts and the complaint is dismissed.  
 

ORDER 

           By virtue of and pursuant to the power vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby 
 
         ORDERED that the complaint filed herein be, and the same hereby is, DISMISSED. 
 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS   
  
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 29th 
day of September, 2006 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne and Associates     RRR 
1260 Silas Deane Highway 
Wethersfield, CT  06109 
 
Attorney Brian K. Estep 
Conway & Londregan     RRR 
38 Huntington Street 
New London, CT  06320 
 
Kevin M. Murphy, Coordinator of 
   Collective Bargaining & Organizing 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT  06051 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT  06051 
 
 _________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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