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DECISION AND DECLARATORY RULING 
 
 On May 16, 2003 the State of Connecticut, Office of Policy and Management, 
Office of Labor Relations (the State) filed with the Connecticut State Board of Labor 
Relations (the Labor Board) a Petition for a Declaratory Ruling seeking a ruling 
concerning the scope of bargaining required by the State Employee Relations Act (SERA 
or the Act) concerning certain bargaining proposals made by the State Employee 
Bargaining Agent Coalition (SEBAC).   
 
 After the preliminary administrative steps had been taken, the matter came before 
the Labor Board for a formal hearing on May 10, 2004 and December 1, 2004.  The 
parties submitted a partial stipulation of facts and were allowed to present evidence, 
examine and cross-examine witnesses and make argument.  Both parties filed post-
hearing briefs, the last of which was received by the Labor Board on July 6, 2005. 
 



 The question presented by the Petition is whether the Union’s bargaining 
demands, made on April 17, 2003 and related to the impact of the State’s 2003 Early 
Retirement Incentive Program (ERIP), are beyond the scope of bargaining between the 
State and SEBAC under SERA.  On the basis of the entire record, we make the following 
findings of fact and we issue the following decision and declaratory ruling.   
 

FINDINGS OF FACT 

1. The State is an employer pursuant to the Act. 

2. SEBAC is a coalition of State employee organizations pursuant to the Act. 

3. The present petition was received by the Labor Board on May 16, 2003. (Ex. 1).  
The petition involves SEBAC’s bargaining demands (Ex. 2)  related to the State’s 2003 
early retirement incentive program as follows: 

 
1. The employer shall no later than May 1, 2003, offer to return all 

laid off workers to their original positions. 
2. Additional refills shall occur so that the total of returning and new 

hires meets the standards set forth in the 1997 ERIP. 
3. Separations resulting from the ERIP shall not be used to privatize 

state work that otherwise would be prohibited by contract or statute 
has those separations not occurred. 

4. Members of the Alternate Retirement Program retiring during the 
ERIP period, who would be eligible for the ERIP if they were 
SERS members, shall receive an additional twelve percent of their 
Final Average Earnings, as defined under the SERS, paid out as 
three equal annual employer contributions to their retirement 
account, on the dates reflected in subsection (e) of section 6 of 
public act 03-2, if such is allowable pursuant to applicable law and 
regulation, or as five equal annual lump sum payments, at the 
employee’s discretion.  Neither the costs of such a program, nor 
any savings generated thereby, shall affect general fund 
appropriations to the institutions of Higher Education. 

5. Notwithstanding the provisions of subsection (c) of section 6 of 
public act 03-2, members of the Teachers Retirement System 
retiring during the ERIP period shall not be required to use their 
credit towards age, rather than years of service, when such use is 
not otherwise required to meet minimum retirement standards of 
the Teachers Retirement System. 

6. All employees in units affected by layoffs shall receive appropriate 
compensation for additional responsibilities due to the ERIP being 
imposed on top of layoffs.  Compensation shall be proportional to 
the additional work. 

7. While awaiting recall, any laid off worker who had not yet found 
financially equivalent employment shall receive a $100 per week 
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stipend providing such employee signs a Statement indicating 
continuing interest in be recalled. 

8. Any recalls and/or refills necessary to provide a safe workplace 
shall occur immediately. 

9. Any recalls and/or refills necessary to prevent unreasonable 
workloads shall occur immediately. 

10. Until every laid off worker in a bargaining unit has been offered a 
return to his/her position, all bargaining unit work shall be 
performed exclusively by bargaining unit workers. 

 
4. The State Employee Retirement System consists of three basic plans: Tier I, Tier 
II and Tier IIA (Exs. 40 – 42).  Certain teachers employed by the State can opt to waive 
participation in the State Employee Retirement System and become or remain a 
participant in the Teacher’s Retirement System.  There also exists an alternative 
retirement plan known as TIAA-CREF, which is available to certain employees in the 
higher education system and is a defined contribution plan as opposed to the defined 
benefit plan offered by the State Employee Retirement system. 

 
5. With the enactment of Public Act 86-411, bargaining concerning changes to the 
State Employee Retirement System to be effective after July 1, 1988 was required to be 
accomplished by negotiations between the State and a coalition committee representing 
all unionized State employees.  This legislation led to the formation of SEBAC. 
 
6. In 1987 and 1988, the State Office of Labor Relations and SEBAC bargained for 
a comprehensive pension agreement.  This bargaining eventually led to arbitration and 
the issuance of a lengthy award by Arbitrator James Healey in 1989. (Ex.17 (Excerpt)).  

 
7. In 1989 the Legislature enacted an early retirement incentive program (Public Act 
89-323)(Ex. 34) the provisions of which were not negotiated with SEBAC.   

 
8. In 1991 the Legislature passed Public Act 91-265 requiring coalition bargaining 
for health and welfare benefits to be effective on and after July 1, 1994. (Ex. 32). 
 
9. In late 1991, during the administration of Governor Lowell Weicker, the State and 
SEBAC entered into an agreement known as SEBAC II, which contained an early 
retirement incentive program as well as provisions related to the recall of State 
employees who had previously been laid off. (Ex. 35).  During that time the State also 
negotiated and came to agreements with individual unions representing State employees 
concerning individual contract issues such as wage concessions and furlough issues. 

  
10. In May 1992 the State and SEBAC entered into an agreement known as SEBAC 
III addressing issues concerning the unfunded liability of the pension system as well as 
the establishment of a placement and training committee and other issues such as re-
employment rights and limitations on position elimination. (Ex. 54). 
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11. In 1996 the State and SEBAC entered into an agreement known as SEBAC IV 
that provided, among other things, for extension of the pension agreement through June 
2000. (Ex. 18). 
 
12. In early 1997 the State and SEBAC entered into an agreement known as SEBAC 
V, which has effective dates of March 13, 1997 through June 30, 2017. (Ex. 19).  During 
negotiations for this agreement, the parties were able to come to agreement on pension 
and health care issues but were unable to come to agreement on an early retirement 
incentive program or domestic partner benefits.  The resulting agreement contained the 
following relevant language: 
 

This Agreement is made by and between the State of Connecticut 
(“State”) and the State Employees Bargaining Agent Coalition 
(“SEBAC”) for the following purposes: 

1. to modify the agreement between the parties known as SEBAC IV  
dated May 26, 1995 as approved by the legislature. 

2. to effect changes in the current pension agreement between the 
parties and to comply with the reopener provisions of SEBAC IV; 

3. to modify health insurance provisions of the current pension 
 agreement as may have been changed through the Health Care   
Cost Containment Committee (“HCCCC”); 

4. to permit negotiations and arbitration over an early retirement 
incentive program and other related issues; 

5. to permit negotiation and arbitration over domestic partners after 
January 1, 1999. 

 
Section 3 of the agreement entitled “General Provisions” provides in relevant part:  

I. EARLY RETIREMENT INCENTIVE PROGRAM:  Nothing in this 
Agreement shall preclude the parties from initiating interim bargaining on 
early retirement incentive programs and related issues. 

 
13. Once SEBAC V was settled, the parties immediately reopened the agreement for 
negotiations regarding an early retirement incentive program.  Arbitration was initiated 
and proceeded through several hearing dates.  The arbitration proceedings broke off 
because higher education employees refused to be bound by the arbitrator’s decision and 
SEBAC then began discussions directly with the legislative leadership. The discussions 
led to the passage of S.A. 97-21 enacting an early retirement incentive program of which 
SEBAC approved.  Thereafter the legislature enacted S.A. 97-322 of which SEBAC 
disapproved because SEBAC interpreted the legislation as revising the job security 
provisions of the previous law. Throughout this process in 1997 SEBAC took the position 
that its approval was necessary to the implementation of any early retirement incentive 
program.  (Exs. 36, 37, 38 and 39).  
 
14. On or about November 13, 2002, at the request of Governor John Rowland, 
representatives of SEBAC met with the Governor and his representatives.  At the meeting 
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the Governor proposed an ERIP as part of an overall savings and concessions package 
with State employees.  The day following that meeting the Governor announced the 
layoff of approximately 3,000 State employees, which he said could be avoided only by a 
concession agreement with State employee unions.  On December 5, 2002 the Governor 
set forth his specific plans for the layoff of 2,800 unionized employees absent a 
concession agreement, and those layoffs began in January of 2003.  Between November 
1, 2002 and February 1, 2003 SEBAC had discussions with representatives of Governor 
Rowland concerning planned layoffs and an early retirement incentive program. The 
documents referenced as Exhibits 26, 27, 28 and 29 were discussed between the parties as 
part of these informal concession discussions in late 2002 and early 2003 which 
discussions were not negotiations under SERA. In December 2002 Governor Rowland 
laid off 2,800 State employees, most of which became effective in January 2003.  
 
16. On February 26, 2003, the legislature enacted House Bill 6495, “An Act 
Concerning Modifications to Current and Future State Expenditures and Revenues”, 
which became Public Act 03-2 after it was signed by the Governor on February 28, 2003.  
(Ex. 4).  Section 6(b) of P.A. 03-2 contained an Early Retirement Incentive Program 
(ERIP) for State employees in the State Employee Retirement System (SERS).   
  
17. On February 28, 2003, a letter was sent to Governor Rowland from Attorney 
Daniel Livingston, representing SEBAC, stating, inter alia, SEBAC’s position that the 
ERIP could not be implemented without SEBAC’s consent and offering to bargain. (Ex. 
6).  A second letter was also sent on that date to Governor Rowland from Attorney 
Livingston about the Governor’s e-mail to State employees concerning the ERIP.  (Ex. 
7).  No response from the Administration was ever received. 
 
18. On March 11, 2003, a letter was sent to Linda Yelmini of the Office of Policy & 
Management from Attorney Livingston with a copy of the grievance being filed by 
SEBAC under the Pension Agreement about the implementation of the Early Retirement 
Incentive Program.  (Ex. 8) The Pension Agreement contains a provision for “an 
impartial arbitrator to decide disputes which may arise under this Agreement.” (Ex. 9). 
 
19. The March 11, 2003 letter from Attorney Livingston also stated “we are at 
impasse with respect to bargaining of the ERIP decision and its effects.” 
 
20.       On March 18, 2003 SEBAC filed a notice of impasse (Ex. 10) to the State 
Board of Mediation and Arbitration (SBMA) on the following issues: 
 

a. The existence and nature of an Early Retirement Incentive 
Program and “related issues” under the Agreement known as 
SEBAC 5. 

b. The impact of any such program.   
 
21. The SBMA acknowledged the filing in a letter dated March 19, 2003. (Ex. 11). 
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22. On March 28, 2003 Special Act No. 03-2 was enacted by the legislature and 
signed by the Governor on March 28, 2003.  The Special Act modified two provisions of 
the Public Act 03-2 Early Retirement Incentive Program legislation. (Ex. 5). 
 
23. On March 31, 2003 a letter was sent to Attorney Livingston from Linda Yelmini 
offering to “discuss the impact of the legislative program.” (Ex. 12). 
 
24. On April 7, 2003 a letter was sent to Attorney Livingston from Linda Yelmini 
requesting the list of the unresolved issues or proposals filed to arbitration or the claimed 
impacts of the ERIP. (Ex. 13).  
 
25. On April 17, 2003 a letter was sent to Linda Yelmini from Attorney Livingston 
with an attached list of the demands that SEBAC was seeking to resolve through interest 
arbitration. The demands are listed in Finding of Fact # 3. (Ex. 14).  
 
26. On May 1, 2003 the SBMA referred the interest arbitration request to the 
American Arbitration Association for the selection of an arbitrator. (Ex. 15). 
 
27. The SEBAC grievance filed under the Pension Agreement was the subject of an 
arbitration hearing on May 21, July 8 and July 30, 2003.  The arbitration award was 
issued on October 7, 2003 denying the grievance. (Ex. 16).  Both the State and SEBAC  
filed motions in court regarding the arbitration award. On March 31, 2005 the Superior 
Court judge issued his decision (Ex. 63) on the parties’ motions regarding the arbitration 
award (Ex. 16) on the SEBAC grievance.  SEBAC filed a motion for reconsideration of 
the decision. 
 
28. The current collective bargaining agreement concerning pension and health care is 
known as SEBAC VA, which incorporates except as otherwise indicated previous 
SEBAC agreements dating back to the interest arbitration award of James Healy dated 
September 8, 1989. 
 
29. The State has implemented and continues to implement the ERIP contained in 
Public Act 03-2 (Ex. 4) without SEBAC’s consent and despite SEBAC’s objection. 
 
30. Since February 2003, the State has resolved contracts through negotiations or 
arbitration with the NP-3, NP-4, MP-5 and P-2 bargaining units.  Those contracts contain 
provisions concerning layoffs and subcontracting.  The successor contract between the 
State and the New England Health Care Employees Union, District 1199, covering the 
Health Care paraprofessional (NP-6) and professional (P-1) units was resolved by interest 
arbitration and approved by the Legislature on May 23, 2005.  The successor agreement 
is effective July 1, 2005 through June 30, 2009.  The Judicial Branch reached agreement 
with their professional and non-professional bargaining units.  The Vocational Technical 
Schools reached agreement with their teachers and administrators.   
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31. The combination of the 2003 layoffs and the ERIP had a substantial impact on the 
working conditions of certain State employees including increased workloads, forced 
overtime and transfer to different work locations.   
 

DISCUSSION 

 The sole question presented in this case is whether the list of impact bargaining 
demands presented by SEBAC on April 17, 2003 constitute mandatory subjects of 
bargaining between SEBAC and the State pursuant to SERA.1  The State claims that each 
item on SEBAC’s list is a non-mandatory subject in the context of bargaining between 
SEBAC and the State pursuant to Conn. Gen. Stat. § 5-278(f).  SEBAC first argues that 
the petition must fail procedurally because it does not seek to determine the mandatory 
nature of the proposals, but rather asks whether bargaining about these obviously 
mandatory subjects has been waived by an act of a union or the General Assembly; a 
question appropriate only in a prohibited practice proceeding.  
 
 SEBAC also argues that the legislature’s passage of the ERIP legislation triggered 
not only the “normal” obligations to bargain over the impacts of the ERIP but also 
triggered the reopener provisions of SEBAC V.  Finally SEBAC argues that each item on 
the list of proposals is a mandatory subject of bargaining, and in the context of the ERIP, 
each is an appropriate matter for coalition bargaining.   
 
 We begin with SEBAC’s argument that the instant petition is procedurally flawed.  
As properly stated by SEBAC, when presented with a scope of bargaining petition, we 
determine only whether the particular proposal in question is appropriately labeled as 
mandatory, permissive or illegal.  We do not, in a scope of bargaining petition, determine 
whether particular events or actions of the parties have waived the right to bargain about 
an otherwise mandatory subject. Such questions are appropriate to the prohibited practice 
proceedings of this Board.  State of Connecticut, Decision No. 3155 (1993).   
 
 In this case, we find that the question posed by the State is an appropriate scope of 
bargaining question.  The State has asked us to determine whether SEBAC can insist on 
coalition bargaining about certain topics pursuant to its statutory authority. The question 
involves the interpretation of Conn. Gen. Stat. § 5-278(f) and a determination of the 
nature of these topics specifically in the context of that statutory section.  As discussed 
below, all scope of bargaining determinations begin with the statutory language imposing 
bargaining obligations on the parties.  Here, the State has asked for a determination of its 
coalition bargaining obligations pursuant to a specific statutory section.  This is an 
appropriate question for a scope of bargaining petition and we reject SEBAC’s 
procedural argument.       
 

                                                 
1 SEBAC specifically asserts in this case that it is not arguing about the legality of the passage and 
implementation of the 2003 ERIP itself.  Its claim in this case is limited to SEBAC’s right to bargain the 
impacts of that legislation.  
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 Turning to the substantive question, we start our analysis with the wording of the 
statute granting collective bargaining rights to determine what subjects the legislature has 
determined are mandatory subjects and which are permissive or even illegal.  Collective 
bargaining rights are created by statute and it is the statute in question that defines, at 
least in general terms, the subjects about which the parties are obligated to bargain. Not 
all collective bargaining statutes are identical and not all treat subjects the same.  
  

Most scope petitions filed under SERA and the Municipal Employee Relations 
Act (MERA) require this Board to interpret the language of Conn. Gen. Stat. § 5-272(c) 
and 7-470(c) obligating the parties to bargain about  “wages, hours and other conditions 
of employment.”  Due to the broad nature of the phrase “other conditions of 
employment,” we often employ a balancing test as enunciated by the Connecticut 
Supreme Court in West Hartford Education Association v. DeCourcy, 162 Conn. 566 
(1972) to determine the appropriate category for topics.  By comparison, we employ the 
same balancing test to determine the nature of topics under the School Board Teacher 
Negotiation Act (TNA) which requires bargaining about “salaries, hours and other 
conditions of employment” but specifically excludes certain topics from the definition of 
hours and other conditions of employment. Conn. Gen. Stat. § 10-153d(b).  

 
In the case before us, we are faced with another statutory section, one not 

previously analyzed by this Board in a scope of bargaining context.  Although § 5-272(c) 
of SERA provides the general bargaining obligation as cited above, § 5-278(f) states: 

 
Notwithstanding any other provision of this chapter, collective bargaining 
negotiations concerning changes to the state employees retirement system 
to be effective on and after July 1, 1988, and collective bargaining 
negotiations concerning health and welfare benefits to be effective on and 
after July 1, 1994, shall be conducted between the employer and a 
coalition committee which represents all state employees who are 
members of any designated employee organization.  (2) The provisions of 
subdivision (1) of this subsection shall not be construed to prevent the 
employer and any designated employee organization from bargaining 
directly with each other on matters related to the state employees 
retirement system and health and welfare benefits whenever the parties 
jointly agree that such matters are unique to the particular bargaining unit. 
(3) The provisions of subdivision (1) of this subsection shall not be 
construed to prevent the employer and representatives of employee 
organizations from dealing with any state-wide issue using the procedure 
established in said subsection.   

 
The language of the statute makes clear that, regardless of the mandatory nature of 
certain subjects under §5-272(c) concerning bargaining between individual bargaining 
units and the State, coalition bargaining is mandated in only two specific areas: (1) 
changes to the state employees retirement system; and (2) health and welfare benefits.  
Coalition bargaining is permissible for other subjects by agreement of the parties. This is 
the statutory context within which we must analyze SEBAC’s demands.  
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We find that the clear language of  § 5-278(f) mandates bargaining only about 

proposals directly addressing changes to the State employees retirement system and 
health and welfare benefits.  Unless the parties mutually agree to do so, all topics other 
than those directly addressed to changes to the State employees retirement system and 
health and welfare benefits are not subject to the impasse procedures of SERA under § 5-
278(f). While we recognize that matters of position elimination, recall from layoff and 
employee workload can be, and often are, closely related to and dramatically affected by 
an ERIP, those subjects are not mandatory subjects of bargaining under § 5-278(f) and 
must be left to the bargaining process between the State and individual bargaining units if 
the State does not agree to coalition bargaining on such topics.   

 
  Notwithstanding the language of the statute, the record is clear that coalition 

bargaining has occurred repeatedly since 1989 concerning subjects that do not directly 
address “changes to the state employees retirements system” and “health and welfare 
benefits”. In this regard, the State and SEBAC have bargained about recall rights for laid-
off State workers, placement and training committees and limitations on position 
elimination.  This history of bargaining, and in some cases agreement, about these topics, 
however, does not change our analysis in this case.  Whatever the parties have agreed to 
negotiate in the past, and the statute makes clear that they are free to do so by agreement, 
this case concerns what subjects SEBAC may insist on bargaining about when the State 
refuses to do so.  

 
This brings us finally to the effect in this case of the parties’ agreement in SEBAC 

V permitting negotiations and arbitration over an early retirement incentive program and 
other related issues.  SEBAC argues that the 2003 ERIP invokes this clause in the 
agreement and thus, its proposals are mandatory subjects of bargaining in this context.  
We disagree that these subjects are converted to mandatory subjects of bargaining by the 
parties’ agreement.  We have previously ruled that the nature of a subject of bargaining 
does not change based upon circumstances, events or agreement of the parties.  In State 
of Connecticut, supra we found that salary proposals remained a mandatory subject of 
bargaining under §5-272(c) for purposes of a scope of bargaining determination even 
though salary proposals fell outside the reopener provision of the parties’ agreement.  
Likewise in Shepaug Valley Regional School District, Decision No. 3677 (1999), we 
determined that a wage proposal remained a mandatory subject of bargaining in spite of 
the fact that the Union had inadvertently failed to include a wage proposal in its last best 
offer.  In each case, we said that the appropriate forum for determining the parties’ 
bargaining rights in those circumstances was in a prohibited practice proceeding where 
the Board could determine if the parties’ had waived or otherwise given up their right to 
bargain about a mandatory subject of bargaining.  In this case, the proposals at issue must 
be analyzed without regard to the parties’ agreement in SEBAC V.  The fact that “other 
related issues” is included in the contract language does not convert SEBAC’s impact 
proposals to mandatory subjects of bargaining.   

 
  We now turn to the individual proposals made by SEBAC in April 2003. 
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Proposals 1 – 3 

 The first three proposals on SEBAC’s list concern recall of laid-off workers, 
staffing levels and prohibitions against privatization. None of these topics directly 
addresses changes to the State employees retirement system or health and welfare 
benefits.  As such, each is a non-mandatory subject of bargaining pursuant to § 5-278(f). 
 
Proposals 4 – 5 
 
 The proposals in items 4 and 5 of SEBAC’s list concern additional benefits to be 
afforded to employees participating in the Alternate Retirement Program and the 
Teachers Retirement System.  Neither of these proposals directly addresses changes to 
the State Employees Retirement System or health and welfare benefits.  As such, each of 
the proposals is a non-mandatory subject of bargaining pursuant to § 5-278(f). 
 
Proposals 6 – 10 

 The proposals in items 6 through 10 of SEBAC’s list concern compensation for 
additional work, stipends for laid off workers, recall and refill requirements and a 
prohibition against transfer or subcontracting bargaining unit work.  None of the 
proposals directly addresses changes in the State employees retirement system or health 
and welfare benefits.  As such, each of the proposals is a non-mandatory subject of 
bargaining pursuant to § 5-278(f). 
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DECLARATORY RULING 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the State Employee Relations Act, it is hereby  
 

DECLARED that:  SEBAC’s ERIP impact bargaining demands made on April 
17, 2003 constitute non-mandatory subjects of bargaining. 
 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 
  
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 27th 
day of September, 2006 to the following: 
 
Attorney Ellen M. Carter 
OPM-OLR      RRR 
450 Capitol Avenue 
MS53OLR 
Hartford, CT  06134 
 
Attorney Daniel E. Livingston 
Livingston, Adler, Pulda & Meiklejohn 
   & Kelly, P.C.     RRR 
557 Prospect Avenue 
Hartford, CT 06105 
 
  ________________________ 
  Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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