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DECISION AND ORDER 
 
 On June 14, 2004 Connecticut Independent Labor Union, Local 53 (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of Old Saybrook (the Town) had violated § 7-470 of the 
Municipal Employee Relations Act (MERA or the Act) by refusing to bargain regarding 
pension benefits. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on May 20, 2005.  Both parties appeared, were represented, 
and were allowed to introduce evidence, examine and cross-examine witnesses, and make 
argument.  The Town and the Union filed post-hearing briefs the last of which was 
received by the Labor Board on June 17, 2005.  Based on the entire record before us, we 
make the following findings of fact and conclusions of law and we issue the following 
order. 



FINDINGS OF FACT  
 
1. The Town is a municipal employer within the meaning of the Act. 

2. The Old Saybrook Board of Education (the Board of Education) is a municipal 
employer within the meaning of the Act. 

 
3. The Union is an employee organization within the meaning of the Act, and at all 
material times has represented a bargaining unit of paraprofessional employees of the 
Board of Education.  
 
4. The “Charter of the Town of Old Saybrook” (the Charter) was adopted November 
6, 1973 and is updated periodically.  (Ex. 3).  The Charter contains the following relevant 
provisions: 

      Chapter 4 

       First Selectman 

  Section 1. Nature of Office 

(a) The First Selectman, in addition to the duties and responsibilities set 
forth or referred to in Chapter 3 of this Charter, shall be the chief 
administrative officer of the Town and shall have all the powers and 
duties of First Selectman described by the General Statutes and by the 
provisions of this Charter.  He shall serve full time in his position. 

 
(b) The First Selectman shall be a full voting and participating member of 

the Board of Selectmen. 
 

(c) The First Selectman shall be an ex-officio member, without vote, of all 
boards, commissions, and other committees of the Town…   

 
Section 2. Duties 

(a) The First Selectman shall administer and execute, or cause to be 
administered and executed, the Town ordinances, the regulations, 
resolutions or policies voted, enacted, or adopted by the Board of 
Selectmen and the Town Meeting.  

 
(b) The First Selectman shall be responsible for coordinating the 

administrative activities of the officers, boards, commissions, and 
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other agencies of the Town with the exception of those functions 
delegated exclusively to such bodies by law.  

 
Chapter 5 

 
Elective Officers, Boards and Commissions 

Section 10. Board of Education 

(c)  Powers and Duties; 

The Board of Education shall have all of the duties, responsibilities 
and powers granted to or imposed upon boards of education by the 
General Statutes of Connecticut and by this Charter. 
 
              Chapter 6 

      Appointive Boards  

Section 1. Board of Selectmen Appoint 

(a) Unless otherwise specifically provided under this Charter, the Board of 
Selectmen shall appoint the members of all appointive boards, 
commissions, and committees.  

 
Section 5. Continuation of Existing Boards 

(a) The following boards, commissions and agencies of the Town of Old 
Saybrook, having heretofore been created by ordinance of said Town 
are hereby continued and established under this Charter…Retirement 
Board… 

 
5. The Town compiled and codified its ordinances in the “Code of the Town of Old 
Saybrook, Connecticut” (the Code). (Ex. 4).  Article VIII created the Pension and 
Employee Benefits Board (the Retirement Board).  Its duties and responsibilities are 
listed as follows:  
 

A. The Board shall act as the Retirement Board, with the duties and 
responsibilities established for it under the provisions of the Town of 
Old Saybrook Retirement Plan, as the same has been revised from 
time to time to the date of this article. 
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B. The Board shall be concerned with all matters relating to the benefit 
and welfare of employees of the Town of Old Saybrook, including 
but not expressly limited to, health care, medical and dental 
insurance, life insurance, sick leave, vacation time, and retirement 
and pension programs.  (Ex. 4, § 8-35). 

 
6. Also in Article VIII of the Code, the Town confirmed the adoption of a 
 comprehensive pension program entitled “Town of Old Saybrook Retirement Plan” (the 
 Retirement Plan).  Responsibility for the administration of the Retirement Plan is vested 
 in the Retirement Board. (Ex. 4, §§ 8-34, 8-35, 8-36).  
 
7. Effective on or around July 1, 1989, the Board of Selectmen amended and 
restated the Retirement Plan in the form of a codified document.  (Ex. 5).  The 
Retirement Plan defines “employer” as “the Town of Old Saybrook.”  It defines an 
“employee” as: 

 
any person regularly employed by the Town on a permanent basis 
excluding: (1) temporary employees (customary term of employment less 
than ten [10] months, (2) part-time employees (customary term of 
employment less than 1,500 hours per year), or (3) any teacher or other 
employee who is or has been eligible for membership in the Connecticut 
State Teacher’s Retirement system. 
 
No person employed by any agency, authority or board affiliated with the  
Town or any independent agency, authority or board performing a 
governmental function within the Town, shall be considered an 
“Employee” hereunder, unless the Board of Selectmen shall authorize the 
persons employed by such agency, authority or board to be eligible for 
membership hereunder, which authorization may be conditioned upon 
such terms and conditions including conditions for contributions to the 
Plan by such agency, authority or board, as the Board of Selectmen shall 
provide. 

 
8. Article XIII of the Retirement Plan states “The Employer shall have the right to 
amend this Plan at any time and to any extent that it may deem advisable.”  (Ex. 5). 
 
9. The Town has for many years voluntarily permitted full-time non-certified Board 
of Education employees to participate in the Retirement Plan.  (See Ex. 11).  The Board 
of Education has collective bargaining agreements with other groups of non-certified 
employees, some of whom do participate in the Town’s Retirement Plan.  The collective 
bargaining agreement between the Board of Education and the Old Saybrook Educational 
Secretaries Union, AFSCME Local 3270, Council 4, AFL-CIO, dated July 1, 2002 – June 
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30, 2006 includes the provision: “An eligible employee may participate in the pension 
program established by ordinance of the Town of Old Saybrook.”  (Ex. 21, Sec. 11.1).  
The collective bargaining agreement between the Board of Education and the Old 
Saybrook School Custodians, AFSCME Local 1303-020, Council 4, AFL-CIO, dated 
July 1, 2004 – June 30, 2009, includes an identical provision.  (Ex. 22, Sec. 10.1).   

  
In addition there are some non-certified Board of Education employees who are 

not members of any bargaining unit and who do participate in the Town’s Retirement 
Plan.  It is unknown when Board of Education employees first participated in the Town’s 
Retirement Plan or the circumstances surrounding their initial participation.  
  
10. The Board of Education paraprofessionals have never participated in the 
Retirement Plan, with the exception of Shirley Heiney, who retired with that title.  (See 
Ex. 12).   
 
11. At all relevant times Attorney Patrick McHale (McHale) represented both the 
Town and the Board of Education.    
 
12. The Board of Education and the Union were parties to a collective bargaining 
agreement (the Agreement) with effective dates from July 1, 2000 to June 30, 2003 (Ex. 
2) and they are currently parties to a collective bargaining agreement with effective dates 
from July 1, 2003 to June 30, 2007.  (Ex. 2A).   
 
13. Negotiations for a successor agreement to the 2000 – 2003 Agreement began in 
approximately March of 2003.  McHale was the chief spokesperson of the negotiating 
committee for the Board of Education.  On March 12, 2003 the Union proposed, inter 
alia, adding a new provision to the contract as follows: “Members may participate in the 
Old Saybrook Pension Plan.”  (Ex. 6, paragraph 20). 
 
14. McHale rejected the Union’s proposal on the pension issue, claiming that the 
Board of Education did not have the authority to negotiate regarding the Town’s 
Retirement Plan.  The Union never made an alternative proposal to the Board of 
Education regarding retirement benefits. 
 
15. In a March 18, 2003 letter to “Mr. Michael Pace, First Selectman/Old Saybrook 
Public Schools,” Union Representative Clifford M. Forster (Forster) made a demand to 
negotiate pension plan benefits.  The letter stated:  
 

This letter is a formal demand to negotiate changes to the Pension  
Plan covering Old Saybrook Board of Education Paraprofessional 
employees.  I will serve as Chief Negotiator for the Connecticut 

 5



Independent Labor Union Local #53, please call me at your earliest 
convenience in order to select a meeting date to start negotiations.  
In order to prepare for negotiations, I will need the following 
information: 
 
1. The name and mailing address of the Town’s Chief Negotiator with 

the full authority to negotiate; 
 
2. The address of where meetings between the parties are to take place; 

3. A copy of the current complete Pension Plan, preferably in 
WordPerfect format, on computer diskette or transmitted via e-mail to 
dbrigada@cilu.org;  

 
4. The name of the Trustee or Money Manager for the Pension Plan; 

5. The names of all Pension Board members and their respective terms; 

6. The annual pension financial statement for each of the past five (5) 
years; 

 
7. Total employer contributions for the past five (5) years; 

8. Total employee contributions for the past five (5) years; 

9. Birth dates and dates of hire for each employee covered by the Plan, 
please list in descending order of seniority. 

 
The Union may request additional information as needed during the course 
of these negotiations.   (Ex. 7).   

 
16. The Town did not respond to Forster’s March 18, 2003 letter.  In an April 24, 
2003 correspondence from Forster to Pace the Union reiterated its March 18 requests.  
(Ex. 7A). 
 
17. By letter dated April 28, 2003, McHale, on behalf of the Town, responded to the 
Union’s request to bargain as follows: 
 

While the Town’s pension plan currently is available to non-certified 
employees of the Board of Education, the plan conditions eligibility to 
participate on working a minimum of 1500 hours per year.  See Summary 
of the Town of Old Saybrook Retirement Plan (attached).  As you can see 
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from the attached hours summary, none of the paraprofessionals in your 
bargaining unit work sufficient hours per year to qualify for participation 
in the pension plan.  Moreover, only the Pension and Employees Benefits 
Board has the authority to modify this eligibility requirement.  As a result 
the Town of Old Saybrook will not negotiate with the paraprofessionals 
regarding pension benefits at this time.  (Ex. 8).  
 

The hours summary attachment referenced in the letter shows the 
paraprofessionals working a variety of hours, ranging from a low of 378 hours per year to 
a high of 1228.50 per year.  It does not show any paraprofessional in the bargaining unit 
working 1,500 hours a year or more.  (Ex. 8). 

 
18. On May 7, May 29, and August 18, 2003, the Union requested certain pension-
related information from the Town.  (Ex. 9).  On September 2, 2003, the Union filed a 
complaint with the Labor Board, Case No. MPP-24,188, alleging that the Town had 
“failed to provide the Union with information relevant to negotiations on pension for the 
bargaining unit.”  (Ex. 10).  The Union withdrew this complaint on August 10, 2004.  
(Ex. 17).     

 
19. The Town provided the requested information on September 5 and September 19, 
2003, stating that it did so without prejudice to its position that it had no obligation to 
negotiate the Retirement Plan with the paraprofessionals.  (Exs. 11, 12).   
 
20. The Board of Education and the Union reached agreement on the terms of a 
successor contract on December 19, 2003.  The agreement did not include language 
regarding pensions or the Retirement Plan.  (Ex. 14).   
 
21. In a March 18, 2004 correspondence from Union Representative Hope Kasper 
(Kasper) to McHale, the Union re-requested information not received from their May 7, 
2003 and August 18, 2003 requests.  (Ex. 15).   
 
22. In an April 5, 2004 correspondence from Kasper to McHale, the Union again 
requested information not received from their May 7, 2003 and August 18, 2003 requests.  
(Ex. 15A).   
 
23. At some point after the successor contract agreement between the Board of 
Education and the Union was reached in December 2003, Kasper, on behalf of the Union, 
made a request to the Board of Education to reopen the contract to negotiate pension 
issues.   

 
24. McHale, on behalf of the Board of Education, indicated in an April 29, 2004 
correspondence to Kasper that “the Board is unwilling to agree to your recent request to 
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re-open the contract at this time to discuss pension issues,” because “the tentative 
agreement provided that ‘[a]ll proposals which have been made by either party which are 
not referred to herein are withdrawn.  All other provisions of the contract which are not 
changed by any of the agreed upon contract changes set forth above shall remain 
unchanged during the term of the successor contract.’”  (Ex. 15B).   

 
25. By letter dated May 6, 2004, the Union demanded that the Town negotiate 
pensions with the Board of Education paraprofessionals.  (Ex. 13).  The Town refused to 
negotiate with the paraprofessionals.   

 
26. On June 14, 2004 the Union filed the instant complaint.  (Ex. 1). 

CONCLUSIONS OF LAW  

1. The Board of Education does not have sole and exclusive control over pension 
benefits. 
 
2. The Town must negotiate with the Union over pension benefits for Union 
employees. 
 
3. The Town violated §7-470 when it failed to bargain with the Union upon demand 
concerning pension benefits.  

 
DISCUSSION

 The Union alleges in this case that the Town violated the Act by failing to bargain 
with the Union regarding eligibility of its members for inclusion in the Town’s 
Retirement Plan.  The Union argues that a careful reading of the Town Charter and its 
attendant documents support its position that, although the Board of Education has broad 
powers conferred on it by law, the Town has “sole and exclusive control” over 
retirement/pension benefits for all Town employees, including those of the Board of 
Education.  This control, the Union claims, obligates the Town to bargain with the Union 
regarding retirement benefits, including all aspects of the Retirement Plan.  
 
 The Town argues that it does not have sole and exclusive control over retirement 
benefits for Board of Education employees; thus it is not required to bargain with the 
Union over the matter.  In addition, the Town argues that none of the paraprofessional 
employees represented by the Union meets the eligibility requirements for the Retirement 
Plan.  The Town concludes that although only the Town can amend those criteria, it is 
prohibited by law from negotiating with the Union.  In this case, we agree with the Union 
for the following reasons. 
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 By now it is well established that this question must be answered in light of the 
Connecticut Supreme Court’s analysis of the “sole and exclusive control” language 
contained in §7-474(d) of the Act as set forth in Local 1186, AFSCME, et al. v. Board of 
Education of the City of New Britain, et al., 182 Conn. 93 (1980), adopted and 
developed by the Labor Board in the ensuing years (see Hartford Board of Education, 
Dec. No. 2335 (1984); City of Hartford, Dec. No. 2812 (1990); Town of Hebron, Dec. 
No. 3055 (1992), aff’d Town of Hebron v. Connecticut State Board of Labor Relations, 
1994 WL 16254 (Conn. Super. 1994); Newington Board of Education, Dec. No. 3232 
(1994); Town of Ridgefield, Dec. No. 3921 (2003)).   
 
 Under this analysis, if a local charter provision removes from a board of education 
sole and exclusive control over particular terms and conditions of employment of board 
of education employees, then the board of education is prohibited from negotiating the 
term or condition of employment over which control has been removed.  Negotiation of 
that item becomes the sole responsibility of the municipality.  Town of Hebron v. 
Connecticut State Board of Labor Relations, supra at *5.       
 
 In accordance with this long line of precedent, we begin our analysis with §7-
474(d) of the Act, which provides:  
 

If the municipal employer is a …school board…which by statute,  
charter, special act or ordinance has sole and exclusive control over  
the appointment of and the wages, hours and conditions of  
employment of its employees, such …school board…shall represent  
such municipal employer in collective bargaining and shall have the 
authority to enter into collective bargaining agreements with the  
employee organization which is the exclusive representative of such 
employees… 
 

Connecticut General Statute § 10-220 grants extensive powers to local boards of 
education.  The Labor Board has ruled that § 10-220 is sufficient on its own to meet the 
sole and exclusive control standard required by § 7-474(d) unless a local charter 
provision expressly removes that control from the local board.  Hartford Board of 
Education, Dec. No. 2335, supra.   If a local charter provision removes from the school 
board sole and exclusive control over a particular term or condition of employment, then 
the school board is no longer responsible for negotiating that term or condition of 
employment.   
 
 In this case, a comprehensive analysis of the Charter requires the inclusive review 
of several other documents.  The Charter by its own terms incorporates the ordinances 
contained in the Code.  In turn, Code Section 8-34 et seq., which governs the powers and 
actions of the Retirement Board, unambiguously incorporates the Retirement Plan itself.  
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Thus to fully absorb the meaning and objective of the Charter, it is necessary to also 
examine its accompanying documents.   
 
 Section 10 of the Charter gives the Board of Education the powers conferred upon 
it by the Connecticut General Statutes and by the Town Charter.  However, when the 
Charter and its incorporated documents are read as a whole, the broad control granted to 
the Board of Education is tempered by its lack of authority over any aspect of the Town’s 
Retirement Plan and by the Town’s broad grant to itself via the Retirement Board of total 
control over pension benefits, including the sole power to define who is an “employee” 
for retirement purposes under the Retirement Plan.  Reading all the relevant documents 
leads to the inescapable conclusion that the Board of Education does not have sole and 
exclusive control over pension benefits.    
 
 This conclusion is supported by other aspects of the Charter.  Chapter Four 
establishes the First Selectman as the chief administrative officer of the Town and 
endows him/her with the powers necessary to administer and execute Town ordinances, 
regulations, and various other provisions.  The Charter also makes the First Selectman an 
ex-officio member of every Town board, including the Retirement Board.      
  
 The Town argues that the definition of “employee” contained in the Retirement 
Plan excludes the paraprofessionals presently represented by the Union from participation 
in the Retirement Plan because no paraprofessional currently works more than the 
threshold 1,500 hours per year.  As such the Town argues that it cannot bargain about the 
inclusion of paraprofessionals in the Retirement Plan.  However, the record is clear that 
the Town’s Retirement Plan is available to and utilized by non-certified Board of 
Education employees, and, further, that one paraprofessional retired under the Plan.   
  
 Further, the record shows that the Plan may be amended and that only the Town 
can do so.  It is well settled that a pension plan’s eligibility requirements is a mandatory 
subject of bargaining.1  By the Town’s own admission the Board of Education has no 
authority to approve changes to the Town’s Retirement Plan.  According to the terms of 
the Retirement Plan itself, the responsibility for amending the Plan rests solely with the 
Town.  The Plan is similarly clear that only the Board of Selectmen may authorize an 
employee to be eligible for participation in the plan.  Therefore we are not persuaded by 
this aspect of the Town’s argument that the Board of Education has sole and exclusive 
control over pensions. 

                                                 
1 It is well settled and the parties do not dispute that the terms and conditions of a pension plan are 
mandatory subjects of bargaining.  See Town of Hebron, Dec. No. 3055 (1992); City of Hartford, Dec. No. 
2812 (1990); Town of Hamden, Dec. No. 1277 (1975); State of Connecticut, Dec. No. 2006 (1981).  This 
is also the rule of the NLRB and the federal courts.  See Chemical Workers v. Pittsburgh Plate Glass Co., 
404 U.S. 157 (1971); Inland Steel Co. v. NLRB, 170 F.2d 247 (7th Cir. 1948). 
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 The Town also asserts that to find that it has sole and exclusive control over 
pension matters would nullify the existing certification and collective bargaining 
agreement between the Board of Education and the Union because Article VIII of the 
Code gives the Retirement Board authority over other terms and conditions of 
employment besides pension issues.  The simple answer to this argument is that we have 
no evidence before us concerning the relationship between the Town and the Board of 
Education with regard to these other subjects.  This record and our analysis is confined to 
the issue of pension benefits.  As we stated in City of Hartford, “the School Board has no 
role [in negotiating pension benefits], unless the City clearly and unequivocally has 
designated the School Board as its bargaining representative specifically for the purpose 
of negotiating that condition of employment.”  City of Hartford, Dec. No. 2812, supra.  
In this case, the record does not support the conclusion that the Town has clearly and 
unequivocally designated the Board of Education as its bargaining representative for the 
issue of retirement benefits.  We must leave to another time any issues raised regarding 
other terms and conditions of employment.        
     
 Finally, even assuming arguendo that some form of shared control over the 
Retirement Plan or retirement benefits in general was intended by the Charter and the 
ordinances, the law is clear: the Board of Education is prohibited from negotiating over 
pensions at this time because its control is not sole and exclusive.  Town of Hebron v. 
Conn. State Labor Board, supra at *8.  The control lies with the Town.  As such, the 
Town violated the Act by refusing to negotiate with the Union regarding pension issues.            
 

ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 
 
 ORDERED that the Town of Old Saybrook: 

I.  Cease and desist from refusing to bargain pension benefits and the pension 
plan on demand with CILU, Local 53. 
 
II.  Take the following affirmative action which the Labor Board finds will 
effectuate the policies of the Act: 

 
a.   Bargain immediately with the Union regarding the subject of pension 

   benefits and the pension plan; 
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b. Post immediately and leave posted for a period of sixty (60)    
consecutive days from the date of the posting, in a conspicuous place 
where the members of the bargaining unit customarily assemble, a copy of 
this Decision and Order in its entirety. 
 
c. Notify the Connecticut State Board of Labor Relations at its office at 38 
Wolcott Hill Road, Wethersfield, Connecticut within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by the Town of 
Old Saybrook to comply herewith. 

 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 7th day of September, 2006. 
 
Attorney Lisa Lazarek 
Kainen, Escalera & McHale, P.C.    RRR 
21 Oak Street 
Hartford, CT 06106 
 
Theresa Kovel, Co-President 
CILU/CIPU 
36B Kreiger Lane, P.O. Box 938 
Glastonbury, CT 06033 
 
 ________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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