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DECISION AND ORDER 
 
 On February 24, 2004 Local 3713, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Metropolitan District Commission (the MDC) had violated § 7-470(a)(4) 
of the Municipal Employee Relations Act (MERA or the Act) when it unilaterally 
changed a provision of the collective bargaining agreement concerning promotions.  
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on September 21, 2005.  Both parties appeared, were 
represented and allowed to present evidence, examine and cross-examine witnesses and 
make argument.  The parties submitted a partial stipulation of facts and exhibits for the 
Labor Board’s consideration. Both parties filed post-hearing briefs, the last of which was 
received on January 13, 2006.  Based on the entire record before us, we make the 
following findings of fact and conclusions of law and we issue the following order. 



 
FINDINGS OF FACT 

 

1. The MDC is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of engineering, technical and clerical 
employees of the MDC. 
 
3. The MDC is affiliated with three Locals of Council 4, AFSCME: the instant unit, 
Local 184 (operational and maintenance employees) and Local 1026 (supervisory 
employees).  

 
4. The Union and the MDC have had a collective bargaining relationship since the 
1980’s and are parties to a collective bargaining agreement (Ex. 2) with effective 
dates of January 1, 2000 to December 31, 2004 which contains the following relevant 
language: 

 
Article 4 – PROMOTIONS, TRANSFERS, VACANCIES 

 *** 
4.7 The District may establish eligibility lists for positions where a 

vacancy has occurred or is anticipated or employee turnover indicates 
the need.  Eligibility lists will remain in effect for one year.  The 
District and the Union may mutually agree to a one-year extension of 
the list. 

4.8 The appointing authority (Function Head) will be given a listing of the 
top three (3) applicants, if available, if a single position is being 
considered and an additional applicant for each additional position 
being considered.  The appointing authority or his designated 
representative will interview the applicants prior to making the 
appointment.   

4.9 The appointing authority will make the appointment from the 
eligibility list subject to the review of the District Manager.  The date 
of transfer will be specified in the notice of appointment and will 
normally be scheduled for within twenty (20) days of the date of the 
award. 

*** 
4.12 At the time of the appointment, the Union President will be notified 
of all employees who applied; those who are placed on the eligibility list; 
the names of the top three (3) candidates; and who was appointed.  

 
5. Historically when the MDC has a position vacancy the top three rated candidates 
are chosen by the Human Resources Department based on their qualifications and are 
placed on a certification list in alphabetical order. The manager of the unit that has the 
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vacancy then chooses from the three candidates.  If one of the top three candidates 
was chosen or declined, the MDC would issue a new certification list with the 
remaining two or one candidate.  Historically, no certification list has had new names 
added to the original three. 
 
6.  By memo dated January 7, 2004 from the MDC Human Resources Director to 
the Union President (Ex. 3), and entitled “Clarification of Application Process”, the 
MDC stated the following, in relevant part:  

 
Please be advised that effective immediately, based upon the evaluation of 
recent recruitment activities, should a candidate designated in the top three 
after being interviewed, decline the offer for the position or waive 
consideration for said vacancy offer, and should the District have 
additional qualified candidates, we will forward additional candidates in 
order of rank, to the appointing authority, to assure that the appointing 
authority have a choice from among the top three applicants, if available. 
(Emphasis in original). 
 

7. By memo dated January 15, 2004 the Union President objected to the 
“clarification” of the process.  (Ex. 4). 
 
8. The Union never submitted a grievance to contest the MDC’s action.   

9. At the time of the hearing in this matter, the MDC had not used the method 
described in its January 7, 2004 memo because the appropriate circumstances had not 
arisen.     

CONCLUSIONS OF LAW 
 

1. An employer’s unilateral change in an established condition of employment that 
is a mandatory subject of bargaining constitutes a failure to bargain in good faith 
and a violation of the Act unless the employer provides an adequate defense. 

 
2. The MDC committed an unlawful unilateral change and violated the Act when it 

changed the procedure for certification of candidates for vacancies.   
 

DISCUSSION 

  In this case the Union alleges that the MDC violated the Act when it 
issued a memo in January 2004 announcing a change in the appointment process for 
vacant positions.  Specifically, the MDC announced that it was implementing a 
system in which an additional name would be added to the list of top rated candidates 
if one of the original candidates declined or waived consideration.   
 
 The MDC argues that that no unilateral change has taken place because MDC has 
not applied the new procedure and the parties have presented proposals in contract 
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negotiations concerning the appointment procedure. In this case we agree with the 
Union. 
 
 It is well settled that an employer’s unilateral change in an existing condition of 
employment, which involves a mandatory subject of bargaining, will constitute a 
refusal to bargain in good faith and a prohibited practice under § 7-470(a)(4) of the 
Act unless the employer proves an adequate defense.  Bloomfield Board of 
Education, Decision No. 3150 (1993) and cases cited therein.   
 
 The procedure for filling vacancies and for promotions is mandatory subject of 
bargaining unless specifically exempted by the Act.  Here, the collective bargaining 
agreement between the parties provides for certain procedures in this area but does 
not address the particular action of the MDC in this case.  It is clear, prior to January 
2004 that the MDC had not employed a procedure in which another name was added 
to the list of three if one of the three declined the job or waived consideration.  The 
addition of another name to the list of the three best-qualified candidates certainly has 
an impact on the remaining two or one original candidates.  Thus it is clear that this 
action is a unilateral change in a condition of employment that is a mandatory subject 
of bargaining. 
 
 The MDC argues in defense that it has never implemented the “clarification” in 
the January 2004 memo and as such, cannot be found to have made a unilateral 
change.  We disagree.  The record does not support a finding that the MDC does not 
intend to implement the announced change.  In fact, the MDC was not willing to 
withdraw or rescind the memo.  Thus the only conclusion supported by the record 
testimony is that the change had not been implemented because appropriate 
circumstances had not arisen.  This conclusion is supported by the wording of the 
memo itself indicating that the change was “effective immediately”.   
 
 We understand that both parties have made proposals in contract negotiations that 
might alter the appointment process language in the collective bargaining agreement.  
This decision does not affect the negotiation process nor impact those proposals.  
Until a new contract provision is agreed to or awarded in arbitration, the fact remains 
that the MDC’s action amounts to an unlawful unilateral change and a prohibited 
practice.    

ORDER 

 Pursuant to the powers vested in the Connecticut State Board of Labor Relations 
by the Municipal Employee Relations Act, it is hereby ORDERED that: 
 
I. The MDC cease and desist from promulgating and/or implementing unilateral 

changes in the appointment process for vacancies.   
 
II. The MDC take the following affirmative action that we find will effectuate the 

policies of the Act: 
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A. Immediately rescind the memo of January 7, 2004 and the change 
described therein concerning the appointment process for vacancies. 

 
B. Post immediately and leave posted for a period of sixty (60) consecutive 

days from the date of posting, in a conspicuous place where the employees 
of the bargaining unit customarily assemble, a copy of this Decision and 
Order in its entirety. 

 
B. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, 
within thirty (30) days of the receipt of this Decision and Order of the 
steps taken by the Metropolitan District Commission to comply herewith. 

 
CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
   John W. Moore, Jr. 
   John W. Moore, Jr. 
   Chairman 
 
   Patricia V. Low 
   Patricia V. Low 
   Board Member 
 
   Wendella A. Battey 
   Wendella A. Battey 
   Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 11th 
day of April, 2006 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
970 Farmington Avenue 
West Hartford, CT  06107 
 
Attorney Anthony J. Palermino 
945 Wethersfield Avenue     RRR 
Hartford, CT  06114 
 
Robert Zaik, Manager of Labor Relations 
Metropolitan District Commission 
555 Main Street 
P.O. Box 800 
Hartford, CT  06142 
 
Attorney Susan Creamer 
444 East Main Street 
New Britain, CT  06051 
 
    
   ________________________ 

Jaye Bailey, General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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