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DECISION AND DISMISSAL OF COMPLAINTS 
 
 On December 8, 2003 the International Association of Firefighters, Local 1148 
(the Union) filed a complaint (Case No. MPP-24,375) with the Connecticut State Board 
of Labor Relations (the Labor Board) alleging that the City of Meriden (the City) had 
violated §7-470 of the Municipal Employee Relations Act (MERA or the Act) by making 
a unilateral change in the promotion process for bargaining unit members.  Also on 
December 8, 2003 the Union filed a complaint (Case No. MPP-24,376) alleging that the 
City violated the Act by bargaining directly with a bargaining unit member. 
 
 After the requisite preliminary steps had been taken, the matters came before the 
Labor Board for a hearing on October 5, 2005.  Both parties appeared, were represented 
and provided full opportunity to introduce evidence, examine and cross-examine 
witnesses and make argument.  Both parties filed post-hearing briefs on December 19, 
2005.  Based on the entire record before us, we make the following findings of fact and 
conclusions of law and we dismiss the complaints. 



 
FINDINGS OF FACT 

1.   The City is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of firefighters employed by the City. 
 
3.   The City does not have a civil service commission. 

4. The Union and the City are parties to a collective bargaining agreement with 
effective dates of July 1, 2002 through June 30, 2005 (Ex. 8) which agreement does not 
address the duration of promotional lists nor the number of interviewers who will conduct 
a promotional examination. 
 
5. The City’s Personnel Policies and Procedures (Ex. 10) contain the following 
relevant provisions: 
 

Section 7.8   
a.  Conduct of Examinations: Examinations shall be announced and held at 
such times and places as, in the judgment of the Director of Personnel, 
most nearly meet the needs of the service.  The tests shall be conducted 
either by the Director of Personnel or by persons designated by him.  
*** 
Section 8.3 
Duration of Employment or Promotional List: The life of each list shall 
normally be one year from the date of its establishment, but this period 
may be reduced or extended by the Director of Personnel when it is 
deemed to be in the best interest of the City.  However, in no case shall the 
name of an eligible remain on any list for a period greater than two years.   

 
6. By notice dated October 1, 2001 the City announced a promotional examination 
for the position of Fire Lieutenant (Ex. 9) that contained the following provision: 

 
ELIGIBILITY LIST: An eligibility list shall be prepared after the results 
of the examinations have been tabulated and the names of the applicants 
listed in the order of rank.  Once the eligibility list has been established, it 
may remain in effect for at least one year in accordance with Section 8.3 
of the Policies and Procedures for Personnel. 
 

7. The examination was given in March 2002.  Following the examination, there 
were problems with the tabulation of test scores and with the fact that City Director of 
Personnel Caroline Beitman (Beitman) had not sat on the interview panel.   
 
8. After the examination, Firefighter Bernie Noonan (Noonan) wrote to Beitman 
complaining that he had been kept waiting for the oral portion of his examination and that 
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this delay had prejudiced his performance.  (Ex. 5).  Beitman met with Noonan to discuss 
his concerns but did not negotiate with him concerning the duration of the eligibility list 
or otherwise accommodate Noonan’s complaints.  Beitman also met with City Fire Chief 
William Dunn to discuss issues with the exam. 
   
9.   By letter dated April 11, 2002 Beitman wrote the following to the Chief Dunn: 

As you are aware, some issues arose during our last promotion testing, due 
to inadequate resources in Personnel.   
We plan to address these concerns so that they never reoccur. 
I will be present in all future interviews or I will designate an alternate 
Personnel Moderator, as had been my practice.   
The scores will be checked twice before being released. 
As to the delays in scheduling etc. I cannot promise that this will not occur 
again as in part it relies on both inside and outside staff resources and 
other commitments, which cannot be fully planned.  However, every effort 
will be made to assure next years practices is put into place and completed 
by May of 2003. 
We thank you for your patience and understanding. 

 
10. After considering the issues surrounding the 2002 examination, Beitman decided 
to establish a one-year eligibility list for that examination.  Other promotional 
examinations within the City have had one-year eligibility lists.  
 
11. By notice dated February 12, 2003 the City announced a promotional examination 
for the position of Fire Lieutenant.  (Ex. 11). 
 
12.      The promotional exam consisted of an oral portion and a written portion. 

13. Although the City scheduled three interviewers for the oral portion of the 
examination, one interviewer cancelled due to illness.  
 
14.   The City held the examination as scheduled using two interviewers on the panel.   

15.   In the past, the City has used two interviewers on a panel for the oral portion of a 
promotional examination. 
 
16. By letter dated April 24, 2003 (Ex. 7) Beitman wrote to Union President Greg 
Polanski stating in part: 
 

I do note that my decision not to extend the test for an additional year, 
which was made last year, was done after consultation with Chief Dunn as 
well as hearing various union members concerns, however, the decision 
rests with me as it always has.  Your member choose not to file a 
grievance based on that decision, which was not part of any agreement 
with him, but his own choice.  
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17. On the 2002 examination, Firefighter Michael Furgalack ranked first.  On the 
2003 examination Furgalack ranked seventh.  A vacancy occurred after the 2003 
examination was given.  If the 2002 promotional list had a two-year duration, Furgalack 
would have been one of three candidates eligible for the promotion.  He was not eligible 
as a result of the 2003 examination.   
 

CONCLUSIONS OF LAW 

1. It is a prohibited practice and a violation of the Act for an employer to negotiate 
directly with a bargaining unit member concerning a term or condition of employment. 
 
2. It is a prohibited practice and a violation of the Act for an employer to unilaterally 
change a condition of employment that is a mandatory subject of bargaining. 
 
3.   The City did not violate the Act. 

 

DISCUSSION 

 In this case the Union alleges in Case No. MPP-24,375 that the City made an 
unlawful unilateral change by conducting a portion of the oral portion of the 2003 
examination with a two-person panel of interviewers.  In Case No. MPP-24,376 the 
Union alleges that the City dealt directly with bargaining unit member Noonan by 
agreeing to establish a one-year eligibility list in response to his complaint about the 2002 
promotional examination.   
 
 The City argues that it did not make a unilateral change because the decision to 
conduct the examination with a two-person panel is within the Personnel Director’s 
authority and any affect of that decision is de minimis.   The City also argues that it did 
not deal directly with a bargaining unit member because the decision regarding the 
duration of the list was made by Beitman after considering many issues and did not 
constitute a settlement of Noonan’s complaint.  In this case we agree with the City.  
 
 Addressing the unilateral change complaint, it is well established that it is a 
violation of the Act for an employer to unilaterally change a condition of employment 
that is a mandatory subject of bargaining, unless the employer establishes an adequate 
defense. East Hartford Housing Authority, Decision No. 3733 (1999) and cases cited 
therein.  A condition of employment may be established through the past practice of the 
parties.  City of Norwich, Decision 1735 (1979).  A Union’s prima facie case in support 
of a claim of unilateral change in a past practice is to show the clear existence of the 
practice and a change in that practice made by the employer.  Norwich Third Taxing 
District, Decision No. 3695 (1999).  Once the union has made out its prima facie case, 
the burden shifts to the employer to establish an adequate defense.   
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The terms of promotion to a bargaining unit position are mandatory subjects of 

bargaining unless there exists within the municipality a civil service commission, 
personnel board or personnel agency lawfully established for the purpose of conducting 
and grading merit examinations and of rating candidates in the order of their excellence 
for the purpose of promotion.  Town of Middlebury, Decision No. 3104 (1993); Town of 
Stratford, Decision No. 1241 (1974); Conn. Gen. Stat. § 7-474(g).  In this case there 
does not exist such a civil service agency and therefore, the terms of promotion to the 
position of lieutenant remain mandatory subjects of bargaining. 

 
 In this case, the Union failed to establish that there existed a fixed practice of 

using only three-person panels to conduct interviews.  It is the Union’s burden to show 
that there was a fixed practice and a deviation from that practice.  Although the City 
admitted that its preference is for a three-person panel and its intention to use three 
interviewers whenever possible, there is no evidence that this preference has translated 
into a fixed practice, the deviation from which would constitute a unilateral change.  The 
testimony establishes that the City has used two-person panels in other City tests and the 
Union was not able to show that the City did not use two-person panels in this bargaining 
unit.  The Personnel Director is given considerable latitude by the Rules and Regulations 
and, in this case, chose to conduct the examination with two interviewers rather than 
cancel the exam.  This record does not support a finding that she was in contravention of 
her bargaining obligation in doing so.   

 
Further, we find any change here to be de minimis.  Although the Union pointed 

out in its brief that there could be a significant impact between the scoring of a three-
person panel and a two-person panel due to the fact that tenths of a point are significant 
in these procedures, there is simply nothing on this record to show that there was such an 
impact here.  The record does not establish that some bargaining unit members were 
scored by three people and some by two.  The evidence indicates that all members were 
scored by the two-person panel.  As such, there is no way to tell if the third interviewer 
would have made any difference at all in scoring.  The Union’s conjecture does not 
establish its burden in this case.    

 
We also dismiss the direct dealing complaint.  Again it is well established that 

once an exclusive bargaining representative has been selected, an employer must bargain 
through that agent concerning wages, hours and conditions of employment.  The 
employer may not circumvent the bargaining agent and negotiate directly with the 
employees.  Norwalk Board of Education, Decision No. 3379 (1996) citing Medo Photo 
Supply Corporation v. NLRB, 321 U.S. 678, 64 S.Ct. 830 (1944).  However, the 
employer’s obligation to negotiate solely with the exclusive bargaining representative 
does not mean that an employer is forbidden to communicate directly with his employees 
during negotiations or otherwise.  Norwalk  Board of Education, supra citing West 
Hartford Board of Education v. DeCourcy, 162 Conn. 566 (1972); Town of 
Farmington, Decision No. 3237 (1994); Hartford Board of Education, Decision No. 
3357 (1996).   
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In this case, the record does not establish that the City bargained with Noonan or 
made any decisions based on his complaint.  In fact, the record shows that both the Chief 
and Deputy Chief were unhappy with the scoring process and that there were other 
concerns including the fact that Beitman had not been part of the interview process.  
Beitman discussed all the issues surrounding the exam with the Chief and Noonan and 
others and decided to establish a one-year list.  This was a logical decision in light of the 
problems associated with the 2002 exam and there is no evidence that this decision 
resulted from any negotiations or settlement with Noonan.   

 
Based on the above, we will dismiss these complaints.   

 

ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 

ORDERED that the complaints filed herein be and the same hereby are 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 23nd 
day of March, 2006 to the following: 
 
Daniel P. Hunsberger, Vice President 
UPFFA of CT      RRR 
35 Glen Hollow Drive 
Monroe, CT 06468 
 
Attorney John H. Gorman 
City of Meriden     RRR 
142 East Main Street 
Meriden, CT  06450 
 
Caroline A. Beitman, Personnel Director 
City of Meriden 
142 East Main Street 
Meriden, CT  06450 
 
 
  ________________________ 
  Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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