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DECISION AND DISMISSAL OF COMPLAINT 

 
 On June 1, 2002, Local 3713, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging the Metropolitan District Commission (MDC or the District) violated the 
Municipal Employee Relations Act (MERA or the Act) when it posted and filled a 
position with scheduled days of work which were different than the scheduled days of 
work for other similarly situated employees. 
 
 After the requisite preliminary steps had been taken, the parties submitted a full 
stipulation of facts and exhibits to the Labor Board on June 9, 2004.  Both parties filed 
post-hearing briefs, the last of which was received on August 26, 2004. 
 
 On the basis of the entire record before us, we make the following findings of fact 
and conclusions of law and we dismiss the complaint. 
 



FINDINGS OF FACT 

(The facts are based on the stipulations of the parties.) 

1. The MDC is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and, at all material 
times, has represented engineering technical and clerical employees of the MDC. 
 
3. At all material times, the MDC and the Union were parties to a collective 
bargaining agreement with effective dates of January 1, 2000 through December 31, 2004 
(Ex. 2). 
 
4. The collective bargaining agreement contains the following relevant provisions 
(Ex. 2): 

ARITICLE 4 

PROMOTIONS, TRANSFERS, VACANCIES

4.16 Revisions of posting and postings of newly created positions shall be 
reviewed by the Union President prior to being posted.  If there is 
disagreement, the Union will submit their interpretations of the postings to 
the Director of Human Resources for his consideration within three (3) 
days.  Any re-draft to the posting will be forwarded to the Union.  The 
District reserves the right to post the position.  If the posting is 
unacceptable to the Union a grievance may be submitted commencing at 
the Director’s step of the grievance procedure. 

*** 

ARTICLE 5 

HOURS OF WORK AND OVERTIME 

5.1 Work Week 

a. District Headquarters – Salaried employees assigned to the District 
Headquarters work a 7.5 hour day, Monday through Friday. 

b. Operational Work Centers – Salaried employees assigned to 
operational work centers work an 8 hour day, 40 hour week. 

*** 

ARTICLE 18 

GRIEVANCE PROCEDURE AND ARBITRATION 
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18.1 Definition  The purpose of this grievance procedure is to provide for the 
settlement of work related to problems at as low an administration level as 
possible.  The District will encourage supervisors to attempt to resolve 
grievances with the employee(s) involved and the Union will encourage 
employees to attempt to resolve grievances with their immediate 
supervisors.  Any unresolved dispute between an employee and/or the 
Union and the District involving the interpretation or application of the 
terms of this agreement shall be processed in accordance with the 
following procedure.  The grievance may be discussed informally with the 
immediate supervisor by the grievant and/or the steward to see if the 
matter can be resolved. 

18.2 Step I  If not resolved, the grievance shall be submitted by the employee(s) 
and/or job steward to the employee(s) supervisor within ten (10) days of 
the event giving rise to the grievance.  The grievance shall be in writing on 
the appropriate form (Appendix B) setting forth the issue(s) involved, the 
section(s) of the contract in question and the Union’s recommendation 
toward the resolve of the issue.  If more than one (1) employee has signed 
the grievance, or more than one (1) grievance has been submitted over the 
same issue, one (1) employee among the aggrieved shall represent the 
aggrieved.  The supervisor shall meet with the aggrieved and/or local 
steward in an effort to resolve the issue.  This meeting shall take place no 
more than ten (10) days after receipt of the grievance.  The meeting will 
be informal and will require a written decision. 

18.3 Step II  If the grievance is not resolved at Step I it may be forwarded to the 
Function Head within five (5) days of the meeting in Step I.  Within five 
(5) days of receipt of the grievance, the Function Head will meet with the 
aggrieved employee and/or the local steward to discuss, and if possible, 
resolve the issue.  If the grievance is not resolved in this Step, it shall be 
advanced to Step III immediately. 

18.4 Step III  If the grievance is not resolved in Step II and the Union or the 
employee wish to process the grievance to Step III, the grievance will be 
forwarded to the Director of Human Resources within ten (10) days of the 
receipt of the answer in Step II.  The grievance shall be accompanied by a 
statement of position of the Union and/or employee. 
 
If, in the judgment of the District, a hearing is to be held, a date will be 
scheduled within ten (10) days of the receipt of the grievance at Step III.  
If a hearing is held, the Director of Human Resources or his designee, the 
aggrieved, and a representative from Council 4, AFSCME, will be 
scheduled to attend.  The Union President and the employee will be 
allowed paid time off for the hearing. 
 
The District’s decision to the grievance will be rendered within fifteen 
(15) days of the receipt of the grievance or the hearing whichever occurs 
later. 
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18.5 Step IV  If the District’s decision is not acceptable, only the Union may 
elect to seek mediation of the grievance before the Connecticut State 
Board of Mediation and Arbitration.  The Union’s request for mediation 
shall be in writing and must be filed with the State Board not later than 
twenty (2) days following the receipt of the District’s answer in Step III.  
The Union will advise the Director of Human Resources, in writing, of 
their submission of the grievance to mediation at the time of the filing. 
Only one (1) grievance shall be heard at each daily mediation session.  A 
second session may be scheduled over the same grievance with the mutual 
consent of the parties.  The Union President or his designee will be 
provided with paid time off to attend mediation sessions. 

18.6 Step V  If the grievance is not resolved through mediation or the Union 
elects to file it directly to arbitration, the Union only may seek arbitration 
of the grievance before the State Board.  The Union’s request for 
arbitration shall be in writing, and must be filed within twenty (20) days of 
the mediation hearing or within twenty (20) days of the receipt of the 
District’s answer in Step III if no mediation is requested. 

18.7 In the event arbitration takes place the decision of the arbitrators shall be 
final and binding on all parties provided by law.  The arbitrators shall be 
bound by, and must apply all the terms of the agreement, and shall have no 
power to add to, or subtract from, or otherwise modify the provisions of 
this agreement.  Arbitrator shall decide only one grievance. 

18.8 Each party shall bear their own expenses for arbitration.  The Union              
President or his designee may be provided paid time off to attend 
arbitration sessions at the discretion of the Director of Human Resources. 

18.9 Any time limits specified in this procedure, except for the initial filing of 
the grievance, may be extended by mutual agreement of the Union and the 
Director of Human Resources or his/her designee. 

18.10 If a grievance is not submitted by the Union to a higher step in the above    
procedure, it shall be deemed settled on the basis of the District’s answer 
in the step last considered. 

*** 

5. MDC is affiliated with two other Locals of Council 4, AFSCME.  Local 1026, 
AFSCME, represents the supervisory employees and Local 184, AFSCME, represents the 
operational and maintenance employees. 
 
6. The MDC’s Water Treatment and Supply Department is responsible for the 
management, treatment and transmission of the District’s water supplies and for 
associated programs related to the District’s role as a regional water utility.  There are 
various activities organized under the Water Treatment and Supply Department, 
including:  Water Treatment, including a sample collection and testing laboratory, Water 
Supply, District Patrol and Recreation. 
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7. The personnel assigned to the Bloomfield Laboratory perform physical, chemical 
and biological tests of the water samples collected.  The personnel are required to submit 
various types of reports to administrative and regulatory agencies.  There are special 
reports submitted related to any problem or complaint investigations.  The Bloomfield 
Laboratory is managed by a Water Treatment Laboratory Administrator, Mr. Stephen 
Pratt.  Precedent to the filing of the instant Complaint, there were two Chemists, two 
Microbiologists, a Water Sample Collector, and a Laboratory Technician who reported to 
the laboratory administrator. 
 
8. In the beginning of 2002, as authorized through the District’s budget process, the 
District advised the Union of its intention to add another Laboratory Technician to the 
Bloomfield complement.  The District notified the Union that pursuant to Section 4.16 of 
the parties’ collective bargaining agreement (Revision to Posting Provision), the District 
was intending to assign the new Laboratory Technician to a Tuesday through Saturday 
work schedule (7:30 AM – 4:00 PM, with a thirty minute non-paid lunch).  All other 
employees, including the laboratory administrator, are assigned to work Monday through 
Friday (7:30 AM – 4:00 PM, with a thirty minute non-paid lunch) with regular built-in 
overtime on Saturday and Sunday. 
 
9. The MDC communicated to the Union that the new work schedule would be used 
to hold the amounts of overtime worked by the laboratory personnel.  There were 
regulatory requirements for daily sampling and testing.  The Union took the position that 
the new schedule would not save money. 
 
10. Through a vacancy notice, dated January 7, 2002, the District did post for the 
additional Laboratory Technician.  (Ex. 4).  The Tuesday through Saturday work 
schedule was detailed in the posting notice.  The vacancy was subsequently awarded to 
Mr. Louis G. Cusano (Cusano).  Cusano was transferred to the Bloomfield Laboratory on 
May 12, 2002.  (Ex. 5). 
 
11. Through a grievance submitted on January 16, 2002, the Union contested the 
Dsitrict’s “Revision to Posting” notification.  (Ex. 6) as follows:  “The Union rejects 
Posting #100-01 Laboratory Technician as proposed.  We do not have a Tuesday through 
Saturday shift, nor is there any reason for this shift.”  The Union requested the following 
remedy (Ex. 6):  “Rescind and re-post position of Laboratory Technician, with shift 
assignment of Monday – Friday 7:30 AM to 4:00 PM.”   
 
12. The MDC denied the Grievance on the merits through a Step III Decision issued 
on April 9, 2002 as follows  (Ex. 6):   
 

As based upon the operational needs of the work unit and, in particular, the 
amounts of overtime required for week-end tests, the District determined that a 
Tuesday – Saturday work schedule was needed.  The District provided notice 
through Section 4.16 of the Collective Bargaining Agreement.  The decision to 
incorporate such a schedule was based upon a reasonable assessment of business 
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requirements.  There has been no violation of the terms of the Collective 
Bargaining Agreement.  The Grievance is denied. 

 
13. The MDC did assign overtime work to bargaining unit employees assigned to 
the Bloomfield Laboratory.  (Ex. 7). 

 
CONCLUSIONS OF LAW 

 
1. An employer’s unilateral change to an established past practice in a condition of 
employment that is a mandatory subject of bargaining is a refusal to bargain in good faith 
in violation of § 7-470(a)(4) of the Act, unless an adequate defense is established. 
 
2. In this case, the MDC did not violate the Act. 

DISCUSSION 

 The Union alleges the MDC unilaterally changed the hours of work when it 
posted and filled a Laboratory Technician position with a workweek of Tuesday through 
Saturday.  All other Laboratory Technicians are assigned a Monday through Friday 
workweek.  The MDC argues that the collective bargaining agreement allows this change 
and that the Union is barred from challenging MDC’s interpretation of the contract by the 
New London doctrine.  In this case, we agree with the MDC. 
 
 As we stated in East Hartford Housing Authority, Decision No. 3733 (1999), 

It is a violation of the Act for an employer to unilaterally change a condition of 
employment that is a mandatory subject of bargaining, unless the employer 
establishes an adequate defense.  Town of Hamden, Decision No. 2394 (1989); 
State of Connecticut (Department of Correction), Decision No. 2729 (1989); 
Norwalk Third Taxing District, Decision No. 3695 (1999).  A condition of 
employment may be established through the past practice of the parties.  City of 
Norwich, Decision No. 1735 (1979).  A union’s prima facie case in support of a 
claim of unilateral change in a past practice is to show the clear existence of the 
practice and a unilateral change in that practice made by the employer.  Norwalk 
Third Taxing District, supra.  Once the union has made out its prima facie case, 
the burden shifts to the employer to establish an adequate defense. 

 
 In the instant case, the parties stipulated that the posting and filling of the 
Laboratory Technician position with a Tuesday – Saturday workweek was a change from 
the Monday – Friday workweek assigned to like positions.  The MDC did not negotiate 
with the Union regarding this change.  Thus, the Union met its initial burden. 
 
 Though the Union established a prima facie case of unilateral change, we find that 
the MDC is correct in its assertion that the collective bargaining agreement allowed its 
action.  Article 5, Hours of Work and Overtime, Section 5.1 provides that those salaried 
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employees who are assigned to District Headquarters “work a 7.5 hour day, Monday 
through Friday” and that those salaried employees who are assigned to work in 
operational work centers “work an 8 hour day, 40 hour week.”  The Laboratory 
Technician position in question was assigned to an operational work center in 
Bloomfield.  As such, the collective bargaining agreement allowed the District to assign a 
workweek other than Monday through Friday so long as the schedule was eight hours a 
day and forty hours per week.  If the Union wished to limit the MDC’s ability to schedule 
operational center employees on days other than Monday through Friday, presumably, it 
would have negotiated the same specific language governing the workweek of those 
assigned to District Headquarters rather than the general language of forty hours per 
week, eight hours per day governing the schedule of operational center employees.  In 
this case, the Tuesday through Saturday schedule was permitted by the collective 
bargaining agreement. 
 
 Further still, the Union is barred from challenging the MDC’s interpretation of the 
collective bargaining agreement by the doctrine enunciated in City of New London, 
Decision No. 2411 (1985) aff’d Local 1378, Council 4, AFSCME, AFL-CIO v. 
Connecticut State Board of Labor Relations and City of New London,CV85-0313031S, 
J.D. Hartford/New Britain (Leuba, R, 7/14/87).  In that case, the Union alleged the City 
violated MERA when it unilaterally changed the workweek of a bargaining unit 
employee.  The City argued that the collective bargaining agreement permitted its action 
and that the Union had acquiesced in this interpretation by filing a grievance and not 
appealing the denial of such grievance.  The Labor Board found the Union was barred 
from challenging the employer’s interpretation of the contract because:  (A)  the issue of 
contract interpretation determinative of the grievance is the same issue of contract 
interpretation that would be determinative of the prohibited practice case; and (B) the 
grievance proceedings were fair and regular; and (C) the parties have agreed to be bound 
by grievance settlements; and (D) to apply such a bar would not be repugnant to the 
purposes and policies of the Act. 
 
 Here, the Union did file a grievance challenging the MDC’s ability to assign a 
Tuesday through Saturday workweek to the Laboratory Technician position in dispute.  
The MDC denied the grievance on its merits on April 9, 2002.  There is nothing in the 
record, which the parties submitted as a full stipulation of facts and exhibits, indicating 
that the Union appealed this decision or that the grievance proceedings were anything 
other than fair and regular.  Because the parties have agreed to be bound by grievance 
settlements and applying the bar would not be repugnant to the purposes and policies of 
the Act, in the instant case, the Union is barred from challenging the employer’s 
interpretation of the collective bargaining agreement.1
 

For the foregoing reasons, we dismiss the complaint. 

 

                                                 
1 In its brief, the Union did not address the MDC’s defense that the collective bargaining agreement 
permitted its action. 
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ORDER

 Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the Municipal Employee Relations Act it is hereby 
 
 ORDERED that the complaint filed herein be and the same hereby is,  
DISMISSED. 

  CONNECTICUT STATE BOARD OF LABOR RELATIONS 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low___ 
     Patricia V. Low 
     Board Member 
    

Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 21st 
day of February, 2006 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates      RRR 
970 Farmington Avenue 
West Hartford, CT  06107 
 
Attorney Anthony J. Palermino 
945 Wethersfield Avenue     RRR 
Hartford, CT  06106 
 
Robert Zaik, Manager of Labor Relations 
Metropolitan Distric Commission 
555 Main Street 
P.O. Box 800  
Hartford, CT  06142 
 
Kevin M. Murphy, Coordinator of Collective 
   Bargaining and Organizing 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT  06051 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, CT  06051 
 
 
  ________________________ 
  Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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