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DECISION AND ORDER 
 

 On March 26, 2004, Local 3153, Council 15, AFSCME, AFL-CIO (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of Newtown (the Town) violated the Municipal Employee 
Relations Act (MERA or the Act) by refusing to bargain in good faith when the Town 
unilaterally implemented a sick leave policy. 
 
 After the requisite preliminary steps were taken, the matter came before the Labor 
Board for a hearing on July 6, 2005.  Both parties appeared, were represented by counsel, 
and were afforded full opportunity to adduce evidence, examine and cross-examine 
witnesses, and make argument.  Both parties filed post-hearing briefs, the last of which 
was received on September 12, 2005. 
 
 On the basis of the entire record before us, we make the following findings of fact 
and conclusions of law and issue the following order.    



 
 

 

FINDINGS OF FACT 

1. The Town is an employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act, and, at all material 
times, has been the exclusive bargaining representative of all uniformed and investigatory 
positions within the Newtown Police Department below the rank of Lieutenant. 
 
3. At all material times, the Town and the Union have been parties to a collective 
bargaining agreement with effective dates of July 1, 2002 through June 30, 2005.  (Ex. 4). 
 
4.  The collective bargaining agreement contains the following relevant provisions 
(Ex. 4): 
 

ARTICLE 2 – MANAGEMENT RIGHTS 

Section 2.01 

The Town has and will continue to retain, whether exercised or not, the sole and 
unquestioned right, responsibility and prerogative to direct the operation of the 
Police Department in all its aspects, including but not limited to the following:  to 
determine the type of work to be performed by the personnel, to assign all work to 
employees, to decide the methods, procedures and means of conducting the work, 
to select, hire and promote employees, including the right to prescribe and enforce 
reasonable rules and regulations for the maintenance of discipline and for the 
performance of work, to discharge or otherwise discipline any employee, to 
demote, transfer and lay off employees, to decide the need for facilities, to create 
and eliminate positions, to establish or continue policies, practices and procedures 
for the conduct of Police Department business and the management of its 
operations, and from time to time, to change or abolish such policies, practices or 
procedures. 

*** 

Section 2.03 

These rights, responsibilities and prerogatives are not subject to delegation in 
whole or in part except that the same shall not be exercised in a manner 
inconsistent with or in violation of specific terms and provisions of this 
Agreement and do not affect wages, hours and conditions of employment that are 
mandatory subjects of bargaining. 

*** 
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ARTICLE 7 – SICK LEAVE 

Section 7.01 – Income Protection Plan 

The parties agree that, as a condition of employment, all employees are expected 
to report to work on their regularly scheduled shifts except as specifically 
provided otherwise in this agreement.  It is recognized, however, that on occasion 
employees will be rendered physically unable to perform assigned work due to 
non-job related accidents or debilitating illness. 
 
The paid sick days provided in this Section are not to be considered as personal 
days off other than for purposes of any sickness or any injury other than job-
related sickness or injury covered by Workers Compensation.   In the event the 
Chief has reasonable cause to believe that an employee is abusing sick leave by 
taking sick days for purposes other than personal illness, or in the event an 
employee is absent for four (4) consecutive work days, the Chief may require 
substantiation of the employees illness from a recognized medical authority. 

*** 

5. The personnel handbook contains the following relevant provision (Ex. 7): 
 

15.02  When a member of the department is unable to report as required to work, 
whether due to illness or unforeseen emergency requiring his absence from duty, 
he shall notify the Chief or in his absence, the ranking officer on duty as soon as 
possible and no later than the start of the shift. 

 
6. The Town issued the following “Policy and Procedure Sick Leave and Employee 
Dependability” adopted on February 3, 2004 (Ex. 3): 

 
I. PURPOSE: 

The purpose of this policy is to clarify the practices and procedures in the 
proper use of sick time that are available to Newtown Department of Police 
Services employees.  This organization recognizes sick leave as a valuable 
and genuine privilege intended to prevent the loss of regular income during a 
time of personal illness or accident.  It should be viewed as a form of 
insurance, not as an earned benefit, which has been wasted if not taken.  In 
addition, it is universally recognized that as a condition of employment, all 
employees are expected to report to work on their scheduled work days except 
when they are rendered physically unable to perform their work assignments 
due to non-job related accidents or debilitating illness. 
 

II. POLICY: 

It is the inherent responsibility of each Newtown Department of Police 
Services employee to be dependable and to utilize sick leave only when 
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physically unfit for duty, or when physically unable to perform his or her 
assigned duties.  Claiming sick leave to the contrary, excessive absences, or 
fraudulent use of sick leave may be cause for disciplinary action.  It is the 
policy of this organization that it will make all personnel aware of the 
significant importance to maintain a good attendance record.  In addition, it is 
also important for this agency to provide monitoring procedures to effectively 
deal with instances of sick leave and to reduce excessive use of sick leave. 
 

III. GENERAL: 

A. Employees are solely responsible for good attendance and proper 
notification to the department when they will not be at work due to any 
reason.  Extenuating circumstances such as hospitalization, 
unconsciousness, etc., will relieve an employee of this responsibility. 

 
B. An employee not at work already and who is unable to report for work due 

to personal illness will notify the department at least 4 hours in advance.  
The employee will speak to the supervisor of the shift for permission to be 
excused from work.  Any employee at work already, who suddenly 
becomes ill, will notify the shift supervisor as soon as possible. 

 
C. Employees can state their illness symptoms that render them physically 

unable to perform their work assignments. 
 

D. Any supervisor who is verbally notified about any absence or verbal 
request to be absent from work by a sworn officer (i.e. sick, comp, 
vacation, holiday, personal) will record the absence from work in the 
Leave Log, the daily rosters (if prepared already) and the official monthly 
schedule.  Any supervisor who is verbally notified about any absence or 
verbal request to be absent from work by a civilian employee (i.e. sick, 
vacation, holiday, personal) will record the absence from work in the 
Leave Log, and provide a note to the Records Manager of same. 

 
E. The supervisor taking the phone call will record any illness symptoms 

stated by said employee and forward same in a confidential manner, to the 
Chief of Police for inclusion in the employee’s medical personal file. 

 
F. An employee on extended sick leave of more than one day will reconfirm 

his or her sick leave status with the Department on a daily basis except 
when a written medical excuse must indicate the number of days the 
employee will be on sick leave. 

 
G. An employee requiring the use of sick leave to attend appointments with 

doctors, dentists or other professional medical practitioners, must declare 
such as far in advance as possible. 
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H. The benefit of sick leave is a contractual issue covered in the contractual 

bargaining agreements and this policy is intended to outline reasonable 
work rules reinforcing existing work circumstances and existing 
conditions of work.  In addition, this policy is a compilation of preexisting 
procedures and practices that uphold department rules and policies 
regarding attendance at work. 

 
I. The limits of sick leave usage, the pay for legitimate use of sick leave(s) 

and other contractual benefits of sick leave are outlined in collective 
bargaining agreements. 

 
J. If sick leave is used, it is expected that employees will be at home sick, 

and will refrain from going out to dinner, to a party, to a dance, to a game, 
to a movie, etc. 

 
K. Misuse of sick leave may be indicated by one or a variety of factors and 

circumstances such as the following:  (Note:  this list is not an all-
inclusive list and reasonableness will be the deciding factor in 
determination of misuse) 

 
1. known attendance at functions such as parties, games, and 

other public functions or events just before or just after or 
during sick leave; 

 
2. patterned or consistent use of sick leave just before or after 

regular days off, holidays, or other leave; 
 

3. use of sick leave when such day(s) were previously denied as 
vacation or other leave; 

 
4. sick leave use consistent with or relating to any job action; 

 
5. sick leave use before or after suspensions;  

6. sick leave use that is caused by or connected to excessive 
alcohol consumption; 

 
7. sick leave use that is caused by or connected to excessive 

outside employment; 
 

8. sick leave use that is caused by or connected to excessive 
department overtime or extra work; 

 
9. sick leave use patterned or consistently taken on Fridays, 

Saturdays or Sundays. 
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10. sick leave use to perform or engage in secondary 
employment. 

 
IV. MONITORING:

A. The analysis of absenteeism is a critical function of this organization to 
prevent poor attendance and curb sick leave abuse. 

 
B. An employee may be, when justified, counseled or disciplined if it is 

reasonably believed that an employee has feigned illness; or has mislead 
or told less than the truth in the unjust, illegitimate use, abuse or misuse of 
sick time; or has a consistent or patterned use of sick leave.  Counseling or 
disciplinary action taken will be pursued by means of established 
department policy.  In addition, any excessive absenteeism or illegitimate 
use, abuse or misuse of sick leave can be noticed in written job 
performance evaluations and observations.   

 
C. The attendance records of all employees will be reviewed and analyzed 

periodically to determine patterns or habits in the use of sick leave.  In 
reviewing absenteeism, records will be analyzed to consider the individual 
number of absences, tandem absences (those tied to other leave or days 
off), the employee’s past record, and any extenuating circumstances. 

 
D. When any employee has an unusual amount of separate occasions of sick 

leave use within any calendar period, the employee attendance record will 
be reviewed with the employee to determine contributing problems and 
possible corrective action.  This review will be recorded and handled as a 
counseling session if warranted and justified.  Progressive discipline can 
be initiated as appropriate.  An unsatisfactory performance evaluation 
rating may also be given for the rating period.  

 
E. The above procedures do not preclude separate disciplinary action for 

unauthorized sick leave use or fraudulent use of sick leave. 
 

F. Any employee with patterns of attendance issues should be considered for 
appropriateness as a referral to the EAP. 

 
7. Prior to the issuance of the sick leave policy, the Town considered the ten 
examples of misuse of sick leave outlined in III, K of the policy to be possible indications 
of sick leave misuse. 
 

8. Prior to the issuance of the sick leave policy, if a bargaining unit member broke 
an arm or suffered a similar off duty injury and utilized sick leave, that employee would 
not be precluded from attending a party, game, or other function or event by the Town. 
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9. After the implementation of the sick leave policy, the Town and the Union met to 
discuss the policy and the Town offered to modify certain provisions of the sick leave 
policy.  Specifically, the Town offered to modify the first sentence of III, B which 
mandates employees wishing to utilize sick leave must provide the Town with four hours 
notice.  The Town offered to add the phrase “or as soon as reasonably practicable”.  
However, the parties were unable to reach any agreement.  
 

CONCLUSIONS OF LAW 

1. An employer’s unilateral change to an established past practice in a condition of 
employment that is a mandatory subject of bargaining is a refusal to bargain in good faith 
in violation of § 7-460(a)(4) of the Act, unless an adequate defense is established. 
 
2. To establish a prima facie case of a unilateral change, the Complainant must show 
that there was an existing fixed practice prior to the alleged change and a clear departure 
from that practice. 
 
3. In this case, the Union established a unilateral change to a past practice involving 
a mandatory subject of bargaining, and the Town failed to provide an adequate defense. 
 
4. The Town violated §7-470(a)(4) of the Act when it unilaterally changed the call 
in policy for sick leave usage requiring bargaining unit members to report illness four 
hours in advance of shift and unilaterally prohibited bargaining unit members utilizing 
sick leave from leaving their place of residence. 

 
DISCUSSION 

 
 The Union alleges that the Town’s implementation of the sick leave policy 
constituted a unilateral change to an established past practice involving a mandatory 
subject of bargaining in violation of the Act.  The Town first argues the sick leave policy 
was a codification of existing practice resulting in no change to any fixed practice.  The 
Town next argues that the management rights clause of the collective bargaining 
agreement permits its actions.  The Town further argues that the implementation of a 
reasonable policy is within its inherent managerial rights and that, in any event, the Town 
fulfilled its bargaining obligation.  While we agree that the Town did not violate the Act 
when it implemented a majority of the sick leave policy, two provisions of said policy 
constitute a unilateral change for which the Town has failed to provide an adequate 
defense.  As we stated in East Hartford Housing Authority, Decision No. 3733 (1999),  
 

It is a violation of the Act for an employer to unilaterally change a condition of 
employment that is a mandatory subject of bargaining, unless the employer 
establishes an adequate defense.  Town of Hamden, Decision No. 2394 (1989); 
State of Connecticut (Department of Correction), Decision No. 2729 (1989); 
Norwalk Third Taxing District, Decision No. 3695 (1999).  A condition of 
employment may be established through the past practice of the parties.  City of 
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Norwich, Decision No. 1735 (1979).  A union’s prima facie case in support of a 
claim of unilateral change in a past practice is to show the clear existence of the 
practice and a unilateral change in that practice made by the employer.  Norwalk 
Third Taxing District, supra.  Once the union has made out its prima facie case, 
the burden shifts to the employer to establish an adequate defense.    

 
In Town of Stratford, Decision No. 3499 (1997), we specifically discussed the 

implementation of sick leave policies: 
 
It is well established that “sick leave” is a mandatory subject of bargaining and 
thus, an employer cannot unilaterally implement changes in policies regarding 
sick leave without negotiating with its employees’ collective bargaining 
representative.  The employer will commit a prohibited practice if it does so, 
unless the employer has an adequate defense.  City of New London, Dec. No. 
1307 (1975).  An adequate defense to a charge of unilateral change is if the 
contract between the parties allows such action or if the employer merely 
establishes reasonable rules to govern an existing policy.  State of Connecticut, 
Dec. No. 3170 (1993). 
 
In the instant case, the Union failed to establish the existence and  

clear departure from a practice in regard to a majority of the provisions contained in the 
sick leave policy.  Specifically, with the exception of two provisions, we find no fixed 
practice implicated in the procedures outlined in III, A-K.  Those procedures dictate that 
employees are responsible for personally reporting absences each day unless they have 
submitted a written doctor’s statement indicating their expected date of return, how 
supervisors should document any symptoms the employee may voluntarily report, that 
employees must afford advance notice of doctors appointments, and examples of misuse 
of sick leave.  Further, even if the Union had met its burden of establishing a clear 
departure from a fixed practice, those procedures are reasonable rules to govern the 
existing sick leave benefit. 

 
Section III, B of the sick leave policy states in part:  “An employee not  

at work already and who is unable to report for work due to personal illness will notify 
the department at least four hours in advance.”  This first sentence of Section III, B is a 
departure from the existing fixed practice where employees notified their supervisors of 
all illness as soon as reasonably possible.  We recognize the collective bargaining 
agreement allows the Town “…to establish or continue policies, practices and procedures 
for the conduct of Police Department business or the management of its operations..”.  
However, Section 2.03 of the collective bargaining agreement restricts the Town’s ability 
to implement policies as follows:  “These rights, responsibilities and prerogatives are not 
subject to delegation in whole or in part except that the same shall not be exercised in a 
manner inconsistent with or in violation of specific terms and provisions of this 
Agreement and do not affect wages, hours and conditions of employment that are 
mandatory subjects of bargaining.”  Further, because mandating employees wishing to 
utilize sick leave to notify the Town four hours in advance necessarily and significantly 
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impacts the ability of employees to utilize such leave, this is simply not a reasonable rule 
implemented to govern an existing policy.1

 
The second offending provision is contained in Section III, J of the sick leave 

policy which states:  “If sick leave is used, it is expected that employees will be at home 
sick, and will refrain from going out to dinner, to a party, to a dance, to a game, to a 
movie, etc.”  Although attendance at any one of the places listed above may constitute a 
misuse of sick leave for which the Town may take appropriate disciplinary action, the 
Union established there was no prior prohibition on attending functions in the past 
subject to the nature of the employees’ injury or illness.  For example, prior to the 
issuance of the sick leave policy, if a bargaining unit member broke an arm or suffered a 
similar off duty injury and utilized sick leave, that employee would not be precluded 
from attending a party, game, or other function or event by the Town.  The practice, as 
established by the Union, is quite reasonable and much more flexible than the restriction 
imposed by the Town in Section III, J of the policy.  As such, we find this section to be a 
unilateral change. 

 
As the Union has established a unilateral change in a mandatory subject of 

bargaining, we now examine whether the employer has established an adequate defense.  
The Town contends this is a reasonable rule to govern an existing policy.  However, we 
are unconvinced that a blanket prohibition on leaving the house is a reasonable rule 
implemented to govern an existing policy.  The existing policy is one of reasonableness 
and a prohibition against misuse of the sick leave benefit.  This new policy language 
appears to insert a “per se” standard into the policy and is a unilateral change.  

 
We want to make perfectly clear that it is within the rights of the parties to 

negotiate such provisions.  However, the Town cannot unilaterally implement these two 
provisions and then claim it has fulfilled its obligation to bargain based on the fact it 
discussed the offending provisions with the Union after the fact.  “We have previously 
said that a union is not required to bargain from a futile position when the act is a fait 
accompli.”  East Hartford Housing Authority, Decision No. 3733 (1999). 

 
In determining the appropriate remedy for this case, we are guided by the Act 

which provides broad remedial powers to the Board.  Such powers include the issuance 
of a cease and desist order “and any other affirmative action as will effectuate the policies 
of the Act.” Conn. Gen. Stat. § 7-471(5).  We find these policies will best be served by 
an appropriate cease and desist order.  We further order that the Town strike the two 
provisions which violate the Act from the sick leave policy until such time as the parties 
have fulfilled their bargaining obligations or appropriately modify such provisions as 
previously discussed.     

ORDER

By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
                                                 
1 We recognize that the Town, at hearing, indicated a willingness to insert the phrase “or as soon as 
practicable” in regard to the four hour requirement.  This would cure the defect in the section. 
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ORDERED that the Town shall: 
 

I. Cease and desist from failing to bargain in good faith with the Union concerning 
the amount of time prior to a shift in which the employee must provide notice of his/her 
intention to utilize sick leave and the blanket prohibition on leaving one’s residence when 
utilizing sick leave; 
 

II. Take the following affirmative action which the Board finds will effectuate 
the policies of the Act: 

 
A. Rescind the two provisions which violate the Act from the sick leave 

policy until such time as the policy language is changed through 
appropriate collective bargaining or appropriately modified as discussed in 
this decision; 

 
B. Post immediately and leave posted for a period of sixty (60) consecutive 

days from the date of posting, in a conspicuous place where the employees 
of the bargaining unit customarily assemble, a copy of this Decision and 
Order in its entirety. 

 
C. Notify the Connecticut State Board of Labor Relations at its office in the 

Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, 
within thirty (30) days of the receipt of this Decision and Order of the 
steps taken by the Town of Newton to comply herewith 

  
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 

      
____________________ 

     John W. Moore, Jr. 
     Chairman 
      
     ____________________ 
     Patricia V. Low 
     Board Member 
      
     _____________________ 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 20th 
day of January, 2006 to the following: 
 
Attorney Harry B. Elliott, Jr. 
Council 15, AFSCME, AFL-CIO    RRR 
290 Pratt Street 
Meriden, CT 06450 
 
Attorney Frederick L. Dorsey 
Siegel, O'Connor, O'Donnell & Beck, P.C.   RRR 
150 Trumbull Street 
Hartford, CT 06103 
 
 
  ________________________ 

 Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS  
 
 
   
 
 
 
 
 
 
 

   

 11


	DECISION AND ORDER
	FINDINGS OF FACT
	ARTICLE 2 – MANAGEMENT RIGHTS
	Section 2.01
	Section 2.03
	ARTICLE 7 – SICK LEAVE
	Section 7.01 – Income Protection Plan





