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DECISION AND ORDER 

 

 On September 20, 1999, the Complainants, Kevin Kelly (Kelly), Joseph Schatz 
(Schatz), and Brian Barry (Barry) filed a complaint (SPP-21,139) alleging the State of 
Connecticut (State) violated the State Employee Relations Act (SERA or the Act) when it 
demoted the Complainants in retaliation for protected, concerted activities.  On August 2, 
2000, the complaint in Case No. SPP-21,139 was amended to remove Barry as a 
Complainant.  On March 20, 2001, Barry filed another complaint (SPP-22,349) alleging 
the State violated SERA when it demoted him in retaliation for protected, concerted 
activities.  On March 20, 2001, the amended complaint of Kelly and Schatz was 
consolidated with the complaint of Barry. 
 
 After the requisite preliminary steps had been taken, the parties came before the 
Labor Board for a hearing on December 15, 2000, March 19, 2001, March 26, 2001, 
November 20, 2003, February 23, 2004, and June 21, 2004.  All parties were afforded a 
full opportunity to adduce evidence, examine and cross-examine witnesses, and make 
argument.  All parties filed post-hearing briefs received on August 17, 2004. 
 
 On the basis of the record before us, we make the following findings of fact and 
conclusions of law and we issue the following order. 
 

FINDINGS OF FACT 

 
1. At all material times prior to December 1, 2000, the State of Connecticut Office 
of County Sheriffs, an entity within the Executive Branch, was an employer within the 
meaning of the Act, and had jurisdiction over special deputy sheriffs throughout the State 
of Connecticut. 
 
2. As a result of legislation passed during the 1997 legislative session, special 
deputy sheriffs were afforded certain collective bargaining rights under SERA effective 
July 1, 1997 (Public Act 97-148).  The legislation further provided special deputy sheriffs 
the right to petition for an exclusive bargaining representative for the purposes of 
collective bargaining on July 1, 1999. 
 
3. On December 1, 2000, special deputy sheriffs throughout the State of Connecticut 
became subject to the jurisdiction of the State of Connecticut Judicial Branch, an 
employer within the meaning of the Act, and became known as judicial marshals.  These 
changes were the result of legislative action by the General Assembly, including 
particularly the passage of Public Act 00-99, and a referendum passed by the voters of the 
State of Connecticut on November 7, 2000 amending the Constitution of the State of 
Connecticut.   
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4. The Judicial Branch was aware of this pending prohibited practice complaint as of 
December 1, 2000 when it became the employer of the judicial marshals.   
 
5. Since December 1, 2000, the judicial marshals have performed the same functions 
(courtroom security, metal detector, prisoner transport, and lockup) as they performed 
prior to December 1, 2000 as special deputy sheriffs.  They use the same equipment and 
work at the same locations.  Prior to December 1, 2000, special deputy sheriffs reported 
up through the supervisory structure to the High Sheriff of each county.  Subsequent to 
December 1, 2000, judicial marshals report up through the supervisory structure to the 
Chief Judicial Marshal of each judicial district.   
 
6.           Effective July 1, 1998, the per diem salary rates for special deputy sheriffs were 
as follows (Ex. 5): 

 
$110 per day for performing special deputy sheriff duties; 

$140 per day for performing supervisory duties; 

$120 per day for performing transportation duties with an additional 
transportation fee of $10; 
 
$120 per day for performing cell block duties; 

$115 per day for performing metal detector duties; 

and an additional $5 per day for those who provided “services on a second or third shift 
at an overnight jail facility.” 
 
7. From December 1, 2000 to May 17, 2002, judicial marshals received the same 
compensation which they had received as special deputy sheriffs. 
 
8. The Independent Special Deputies Association (ISDA) was a group of employees 
established in 1995 which was dedicated to first securing collective bargaining rights for 
special deputy sheriffs through lobbying and testifying before the Legislature and then 
actively campaigned to be the exclusive bargaining representative for special deputy 
sheriffs by soliciting support and intent cards from fellow employees, conducting 
meetings, and retaining legal counsel. 
 
9. Kevin Kelly (Kelly) has been employed by the State of Connecticut Judicial 
Branch as a lead judicial marshal since approximately August 2003, and from December 
1, 2000 to July 2002 was employed as a judicial marshal.  Prior to December 1, 2000, 
Kelly was employed by the State of Connecticut Office of County Sheriffs or its 
predecessor, the Hartford County Sheriff, since April 24, 1990.  Kelly was promoted to 
Lieutenant and performed supervisory duties from July 1995 until his supervisory duties 
were removed effective June 1, 1999.  Kelly was compensated in accordance with the 
applicable statutes for performing supervisory duties.  When Kelly’s supervisory duties 
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were removed his compensation initially fell to $110 and then $120 per day from $140 
per day. 
 
10. Kelly was actively involved in the ISDA union organizing campaign from 1997 to 
1999.  Kelly vocally supported the organizing efforts by speaking to and soliciting 
support from his fellow employees, attending ISDA meetings, testifying before the 
Legislature, filing a prohibited practice complaint, and serving on the ISDA executive 
board.  On numerous occasions, Kelly spoke to his supervisor, Major Thomas Maloney 
(Maloney) about his involvement and support of the ISDA. 
 
11. Joseph Schatz (Schatz) was employed by the State of Connecticut Judicial Branch 
as a judicial marshal from December 1, 2000 until he resigned in March 2003.  Prior to 
December 1, 2000, Schatz was employed by the State of Connecticut Office of County 
Sheriffs or its predecessor, the Hartford County Sheriff, since 1989.  Schatz was 
promoted to Lieutenant and performed supervisory duties from July 1995 until his 
supervisory duties were removed effective June 1, 1999.  Schatz was compensated in 
accordance with the applicable statutes for performing supervisory duties.  When 
Schatz’s supervisory duties were removed his compensation fell to $110 per day from 
$145 per day. 
 
12. Schatz was actively involved in the ISDA union organizing campaign in 1998 and 
1999.  Schatz vocally supported the organizing efforts by speaking to and soliciting 
support from his fellow employees, attending ISDA meetings, and serving on the ISDA 
executive board in 1998 and 1999.  Schatz’s supervisor, Captain Robert Helberg, spoke 
to Schatz regarding his attendance and the attendance of other special deputy sheriffs at 
ISDA meetings during their lunch hour in order to ensure an adequate complement of  
special deputy sheriffs remained on duty to fulfill operational needs. 
 
13. Brian Barry (Barry) has been employed by the State of Connecticut Judicial 
Branch as a judicial marshal and prior to December 1, 2000 was employed by the State of 
Connecticut Office of County Sheriffs or its predecessor, the Hartford County Sheriff for 
over twelve years.  Barry was promoted to Lieutenant and performed supervisory duties 
sometime after 1995 until his supervisory duties were removed effective June 1, 1999.  
Barry was compensated in accordance with the applicable statutes for performing 
supervisory duties.  When Barry’s supervisory duties were removed his compensation 
decreased. 
 
14. Barry was actively involved in the ISDA union organizing campaign from 1997 to 
1999.  Barry vocally supported the organizing efforts by attending ISDA meetings and 
reporting back relevant information from those union meetings to his fellow employees.  
Barry encouraged his fellow employees to support the efforts of the ISDA.  Barry 
discussed his involvement and support of the ISDA with Major Maloney. 
 

16. Nicholas Cecere (Cecere) has been employed by the State of Connecticut Judicial 
Branch as a judicial marshal and prior to December 1, 2000, was employed by the State 
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of Connecticut Office of County Sheriffs or its predecessor, Hartford County Sheriff, 
since 1987.  Cecere served as President of ISDA from its inception and was very active in 
the union organizing campaign.  Cecere solicited the support of his fellow employees for 
the ISDA, testified before the legislature, and filed prohibited practice complaints. 
 
17. James Hinckley (Hinckley) was employed by the Connecticut Office of County 
Sheriffs as a lieutenant.  Hinckley supported the ISDA organizing campaign by attending 
ISDA meetings and soliciting support of the ISDA from his fellow employees.  Hinckley 
openly expressed his support of ISDA in the workplace. 
 
18. At all material times prior to December 1, 2000, Walter J. Kupchunos, Jr. 
(Kupchunos) was the High Sheriff of Hartford County.  Kupchunos appointed special 
deputy sheriffs at the beginning of each term of office and designated certain special 
deputy sheriffs to perform supervisory functions which entitled them to higher 
compensation.  Political affiliation (i.e. whether or not an individual supported the High 
Sheriff during an election campaign) was often taken into consideration when designating 
special deputy sheriffs to perform supervisory functions. 
 
19. At all material times subsequent to December 1, 2000, Eileen Meehan (Meehan) 
has been the Personnel Manager for the Judicial Branch responsible for labor relations 
issues involving judicial marshals.  From June 1997 to November 30, 2000, Meehan was 
employed by the Office of County Sheriffs and was responsible for labor relations issues. 
 
20. Robert Helberg (Helberg) has been employed by the State of Connecticut Judicial 
Branch as the acting Deputy Chief of the marshals responsible for supervising the 
twenty-four hour lockup in Hartford.  Prior to December 1, 2000, Helberg was employed 
by the State of Connecticut Office of County Sheriffs as a captain.  Helberg supervised 
Schatz until Schatz was demoted. 
 
21. Russell Stickels (Stickels) was employed by the State of Connecticut Office of 
County Sheriffs as a captain until November 1998.  Stickels supervised Barry. 
 
22. In March 1997, Barry testified before the Legislature in favor of collective 
bargaining rights for special deputy sheriffs.  After Barry testified, Kupchonus told 
Stickels to start making a paper trail on Barry because if the special deputy sheriffs were 
able to unionize or Barry kept lobbying, Kupchonos wanted to know who his friends 
were.  Kupchonus also often expressed his opinion to Stickels that unionization would be 
detrimental to the Sheriffs and that the Governor would privatize the operations if 
unionization occurred.   
 
23. In September 1997, Stickels completed evaluations for the special deputy sheriffs 
whom he supervised, including Barry and Hinckley.  Chief Supervisor Carragher spoke 
with Stickels regarding the favorable evaluation he provided to both Barry and Hinckley.  
Carragher referred to Barry and Hinckley as “slugs”, raised his voice, kicked his 
wastepaper basket, and insisted Stickels change the evaluations to reflect Carragher’s 
negative opinion of the two employees.  Carragher also threatened Stickels that he would 
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receive a negative evaluation if Stickels refused to comply with this request.  Stickels 
refused to change the evaluations. 
 
24.       Beginning in October 1997 and continuing through 1999, lieutenants with the 
State of Connecticut Office of County Sheriffs were verbally instructed by their superiors 
not to allow Cecere access to work areas after his shift.  This was contrary to treatment 
afforded to other special deputy sheriffs who were allowed to return to work areas after 
their shifts despite a memorandum issued purporting to restrict such activity.  (Ex. 25). 
 
25.  Maloney testified:  “I told Mr. Kelly that Nick was coming out there during the 
working hours that I didn’t want him in the secured areas of the building.  He was 
allowed in the public areas of the building, but I didn’t want him bothering the people 
that were still working.” 
 
 26. Meehan testified:  “That an employee who was on duty was not allowed to 
organize, and that employees couldn’t be granted – employee organizers – we were 
concerned about employee organizers having greater access to Special Deputy Sheriffs 
than nonemployee organizers.” 
 
27. Testifying specifically in regard to Cecere, Meehan stated:  “It was always an 
adventure, but we did our best to make sure that he was given only appropriate access.  I 
would speak with the supervisors, I would speak with Captain Helburg, Major Maloney 
as concerns arose and it was – it was something that was difficult that they were needing 
to manage and having trouble with.” 
 
28. Cecere was normally assigned to perform transport duties.  Between 1997 and 
2000, Cecere was twice removed from this assignment.  After filing a prohibited practice 
complaint, SPP-19,408, Cecere was returned to his regular assignment as part of 
settlement of the complaint. (Ex. 24). 
 
29. In the summer of 1998, two special deputy sheriffs supervised by Barry 
improperly left prisoners in a third floor holding cell.  The State conducted an 
investigation and disciplined those two employees.  Barry was not disciplined. 
 
30. On June 8, 1998, a newsletter entitled “The Posse” announced that Kelly had been 
reelected to the Executive Board of ISDA. 
 
31. On June 14, 1998, Kupchonus visited Kelly while Kelly was on duty.  Kupchonus 
had never before visited Kelly.  Kupchonus questioned Kelly as to his involvement with 
the ISDA, expressed his displeasure with the organization, and advised Kelly to resign 
from the Executive Board.  Kupchonus then instructed Kelly to provide his supervisor, 
Maloney, with a copy of his letter of resignation. 
 
32. On June 15, 1998, Kelly left a letter of resignation for ISDA President Nick 
Cecere which stated (Ex. 15): 
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 I formally submit this letter of resignation from the Executive Board upon 
receipt.  The “Posse” letters which have been distributed to various G.A.’s 
without the approval of the Board, included personal attacks towards the 
administration.  Due to Mr. Martin’s letters using letterhead of the Executive 
Board, without the Board’s approval, Board members are now innocently put in 
the middle of this controversy.  My position on the Board was to raise monies 
from various fund raisers.  As President of a “Sun Shine Fund” which I helped 
organize some years ago, I organized a BBQ which raised $5,000 from one event.  
With this in mind I accepted the nomination to the Board for the sole purpose of 
raising monies through events such as this one.  Due to the controversy 
surrounding our group, I have no other choice but to resign. 

 
33. Per Kupchonus’ instructions, Kelly provided a copy of the letter to Maloney on 
June 15, 1998. 
 
34. After speaking with Cecere and legal counsel for the ISDA, Kelly withdrew his 
letter of resignation. 
 
35. In November 1998, Kupchonus was reelected to the office of High Sheriff of 
Hartford County; his new term began June 1, 1999. 
 
36. On January 11, 1999, Kelly filed a prohibited practice complaint, SPP-20,553, 
with the Labor Board (Ex. 21) alleging in part that the State “interfered with the 
Complainant’s concerted and protected activities by compelling the Complainant to 
resign his position as Treasurer/Secretary of the Special Deputy Sheriffs Association with 
the explicit or implicit threat of retaliation should he not resign.”  The complaint was later 
withdrawn at an informal conference in April 1999. 
 
37. In April 1999, Maloney was instructed by Kupchonus to warn Kelly not to have 
secret union meetings while on duty and to tell Kelly that Cecere was only allowed in the 
public areas of the building while off duty.  Maloney did warn Kelly and Kelly denied the 
occurrence of any secret union meetings.  Maloney reported his conversation with Kelly 
to Kupchonus.  
 
38. By memorandum dated May 6, 1999 from Kupchonus to Hartford County special 
deputy sheriff supervisors, Kupchonus instructed that every special deputy sheriff should 
complete a form indicating whether or not they wished to be appointed for his new term 
of office beginning June 1, 1999.  (Ex. 9). 
 
39. On May 11, 1999, Kelly completed the form indicating he did wish to be 
appointed for Kupchonus’ new term of office beginning June 1, 1999.  Kelly also added 
“signed under duress” as he believed Kupchonus should not require the forms to be 
completed.  (Ex. 9). 
 
40. Kupchonus was upset with the notation made by Kelly. 
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41. Some time between May 11, 1999 and May 31, 1999, Maloney engaged Kelly in 
a conversation regarding his notation of “signed under duress” on the above described 
form.  Maloney became upset with Kelly, raising his voice, and accused Kelly of 
influencing other special deputy sheriffs to make similar notations.  Maloney testified 
that during this conversation he told Kelly:  “My God, Kevin, this is – you know.  This is 
a pretty good job.  I mean, for crying out loud, you’re worried about losing this job and 
you do something that I didn’t think was real smart.”  Maloney also accused Kelly of 
filing the January 11, 1999 prohibited practice to “cover his ass”, and asked Kelly 
whether he wanted to be working in a restaurant for seven days a week for a year while 
he tried to get his position back. 
 
42. On May 14, 1999, Schatz signed an affidavit in support of an application for 
temporary injunction intended to prevent Kupchonus from requiring special deputy 
sheriffs to reapply for their positions.  (Ex. 8). 
 
43. Prior to May 1999, Schatz expressed concerns to Helberg about personnel from 
other courthouses dropping off prisoners at his work location rather than another facility.   
Despite these concerns, Schatz followed Helberg’s instructions regarding the handling of 
prisoners.  Schatz was never disciplined.  Helberg believed the concerns articulated by 
Schatz were valid and that Schatz was a good lieutenant. 
 
44. Kupchonus asked Maloney about the supervisory abilities of Barry, Hinckley, 
Kaminski, Kelly, and Schatz.  Maloney recommended that Barry no longer be assigned 
supervisory responsibilities.  Maloney based this recommendation on his personal 
observations of Barry including two occasions when Barry did not arrive early for roll 
call and one occasion when Barry questioned an announcement he was instructed to 
make at roll call.  Barry was never disciplined for these alleged infractions.  Maloney did 
not recommend the supervisory responsibilities of Hinckley, Kelly, Kaminski, or Schatz 
be removed.  
 
45. On June 1, 1999, five supervisors had their supervisory duties removed and were 
reassigned as follows (Ex. 10): 
 

 Barry, Brian  GA 14   GA 12- Manchester 

 Hinckley, James GA 14   GA 15 – New Britain 

 Kaminski, William GA 17-Bristol  GA 16- West Hartford 

 Kelly, Kevin  GA 16-West Hartford GA 17 – Bristol 

 Schatz, Joseph  Jail Evenings  GA 12 – Manchester 

 8



 

46. Kelly, Schatz, and Barry were never reprimanded or otherwise disciplined by the 
State of Connecticut Office of County Sheriffs. 
 
47. Of those five supervisors whose duties were removed, Kaminski was the only 
individual who was not involved in union activities. 
 
48.      The five supervisors were replaced by five other special deputy sheriffs who either 
had a background in law enforcement or were politically connected to Kupchonus. 
 
50. Prior to the removal of his supervisory duties on June 1, 1999, Kelly worked 
overtime on the weekends on a regular basis.  From June 1, 1999 until January 1, 2001, 
Kelly was not offered any weekend overtime opportunities.  During this time, supervisors 
assigned overtime based on their personal preferences.  After the December 15, 2000 
hearing in this matter, Maloney instructed supervisors to offer Kelly overtime 
opportunities and Kelly accepted such assignments. 
 
51. After an election held on October 19, 1999 and October 20, 1999, the 
International Brotherhood of Police Officers (the IBPO or the Union), an employee 
organization within the meaning of the Act, was certified as the exclusive bargaining 
representative for the special deputy sheriffs.  Among those employee organizations on 
the ballot but unsuccessful in the bid to represent special deputy sheriffs was the ISDA 
(Exs. 28, 29). 
 
52. From the certification of the Union on October 29, 1999 until an initial collective 
bargaining agreement was finalized with the State and approved by the Legislature on 
May 17, 2002, all judicial marshals were compensated at the per diem rates effective 
prior to the election. 
 
53. The State and the Union were parties to a collective bargaining agreement with 
effective dates of July 1, 2002 to June 30, 2004 which contained the following relevant 
provisions (Ex. 40): 
  

ARTICLE XXVI 

COMPENSATION 

Section 1. (a) The salary schedule for bargaining unit positions is set forth in Appendix 
A.  July 1 increases will be effective on the first day of the pay period that includes July 
1.  Placement on the salary schedule shall be made in accordance with the provisions of 
this Section, and will be effective on the first day of the first pay period following 
approval of this Agreement by the General Assembly. 
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(b) Each member of the bargaining unit who was employed by the Judicial Branch on 
December 1, 2000 shall receive a lump sum payment of $1,000 (if full time) or $500 (if 
part time), within sixty (60) days after approval of this Agreement by the General 
Assembly. 
 
(c) A Judicial Marshal who was employed on December 1, 2000 and who has worked 
at least one full shift in a cell block or transportation assignment between that date and 
April 4, 2002 (inclusive) shall be placed in Step 2 of the Judicial Marshal II schedule.  A 
Judicial Marshal who was employed on December 1, 2000 and who has not worked at 
least one full shift in such assignment between such dates shall be placed in Step 2 of the 
Judicial Marshal I schedule, and shall progress through said schedule unless and until he 
qualifies for advancement to Judicial Marshal II as set forth in paragraph (d) below, 
provided that if he qualifies for such advancement prior to January 1, 2003, he shall be 
placed on Step 2 of the Judicial Marshal II scale and paid retroactive to the date of 
legislative approval. 

                                         *** 
(h) Judicial Marshals who were paid as supervisors ($140 per day) prior to the 
effective date of this Agreement shall be “grandfathered” on the one-step scale set forth 
in Appendix A, unless and until the rate they would be paid in the absence of such 
grandfathering exceeds the grandfathered rate.  The intent of this provision is to protect 
the current earnings of such employees until they have a reasonable opportunity to 
qualify for Step 4 of the Judicial Marshal II scale.  In no event will the grandfathered 
scale remain in effect beyond June 30, 2004. 
                                                                *** 
54. In August 2003, the State of Connecticut Judicial Branch appointed lead judicial 
marshals.  All judicial marshals and members of the public were eligible to apply.  Kelly 
applied and was promoted to the position of lead judicial marshal.  Schatz was no longer 
employed by the State and did not apply.  Barry did not apply. 
 
55. On January 5, 2000, Barry filed a complaint with the U.S. District Court of 
Connecticut against Kupchonus and his wife, Mary Kupchunos.  (Ex. 41).  On January 
10, 2002, the parties entered into a settlement agreement which limited Barry’s possible 
remedies in this prohibited practice as follows (Ex. 42): 
 

The parties agree that the plaintiff may continue to pursue a complaint 
currently pending before the State Board of Labor Relations (hereinafter 
“the Board”), bearing case number SPP-22,349, but the plaintiff waives 
any and all claims to back pay to which he may have been entitled in that 
matter.  The parties further agree and understand that if the plaintiff 
prevails in that complaint before the Board, his relief will be limited to 
prospective relief beginning no earlier than the date of the decision of the 
Board. 
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CONCLUSIONS OF LAW 

1. An employer’s discrimination and retaliation against an employee for engaging in 
protected, concerted activities is a violation of the Act. 

 
2. To establish a prima facie case of discrimination, the Complainant must show the 
employee engaged in protected concerted activities; the employer had knowledge of 
those activities; and the employer harbored anti-union animus.  Once the Complainant 
establishes a prima facie case, the burden shifts to the employer to establish an 
affirmative defense. 
 
3. The State of Connecticut Office of County Sheriffs violated SERA when it 
removed supervisory duties from Kelly, Schatz, and Barry in retaliation for engaging in 
protected, concerted activities. 
 
4. The State of Connecticut Judicial Branch had knowledge of these violations and 
perpetuated the retaliation in violation of the Act by continuing to compensate the 
Complainants at a lower per diem rate. 

  
DISCUSSION

The Complainants, Kelly, Schatz, and Barry, allege the State demoted them when 
their supervisory responsibilities were removed effective June 1, 1999 in retaliation for 
engaging in protected, concerted activities.  The State argues that the Complainants failed 
to establish anti-union animus and, in the alternative, asserts the same removal of duties 
would have occurred absent any illegal motivation.  On the basis of the record before us, 
we agree with the Complainants. 
 
 It is a prohibited practice within the meaning of the Act for an employer to 
discriminate and retaliate against an employee for engaging in union or other protected 
activities.  This Board has repeatedly affirmed the proper method of analysis applied to 
such cases. 
 

Where a complainant alleges that employees were discriminated against in their 
employment because of activity on behalf of a Union, the complainant has the 
initial burden of proving that the discriminatory action was taken because of these 
protected activities, or at least that the protected activities were a substantial 
factor in bringing about the adverse actions.  Connecticut Yankee Catering Co., 
Inc. Decision No. 1601 (1977).  Using an analytical framework such as is found 
in Wright Line, 251 NLRB 1083, 105 LRRM 1169 (1980); enforced, 622 F.2d 
899 (1st Cir. 1981); cert. denied, 455 U.S. 989, 102 S. Ct. 1612, we determine first 
whether a complainant has established a prima facie case of discrimination.  Once 
the prima facie case is established, we then determine whether the employer has 
established an affirmative defense thereto.  Town of Greenwich, Decision No. 
2257 (1983), aff’d O’Brien v. State Board of Labor Relations, 8 Conn. App. 57 
(1986); and Town of Windsor Locks, Decision No. 2836 (1990), appealed on 
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other grounds, aff’d Police Department of the Town of Windsor Locks v. 
Connecticut State Board of Labor Relations, et al., 255 Conn. 297 (1993); 
Sheriff’s Department Fairfield County, Decision No. 3106-B (1993). 
 

A prima facie case includes proof that 1) the employee engaged in protected, 
concerted activities, 2) the employer had knowledge of those activities, and 3) the 
employer harbored anti-union animus.  See Sheriff’s Department Fairfield 
County, Decision No. 3106-B (1993), citing Hardin, Developing Labor Law, 
Third Ed. (1992) at p.194. 
 

Torrington Board of Education, Decision No. 3204 (1994). 

 In regard to the third prong necessary to establish a prima facie case,  

The Labor Board has recognized that direct evidence of discriminatory motive is 
frequently unavailable, and therefore the Union is entitled to the benefit of 
reasonable inferences under the circumstances.  Town of Hamden (Police), 
Decision No. 2394 (1985).  In this regard, the Labor Board considers indirect 
evidence of anti-union bias such as the timing of an employer’s decision in 
relation to the protected activity (Town of East Haven, Decision No. 2830 
(1990)), and the “type and severity of the punishment imposed for the alleged 
employee wrongdoing.”  Town of Trumbull, Decision No. 3056 (1992), citing 
Beebe School Transportation, Inc., Decision No. 1731 (1979). 
 

City of Hartford, Decision No. 3785 (2000). 

 If the Complainant is able to establish a prima facie case, the burden then shifts to 
the employer to establish an affirmative defense.  The employer may establish such a 
defense by proving that the same actions would have been taken absent an improper 
motive.  That is, the presumption of discrimination may be rebutted by showing that the 
employer would have taken the same action with regard to the affected employee for a 
legitimate reason.  City of Hartford, Decision No. 3785 (2000). 
 
 We first find the Complainants successfully satisfied the first and second prongs 
necessary to establish a prima facie case of discrimination by the State against Kelly, 
Schatz, and Barry.  In regard to Kelly, we find Kelly engaged in protected, concerted 
activity when he spoke to and solicited support from his fellow employees on behalf of 
ISDA, attended ISDA meetings, filed a prohibited practice complaint, and served on the 
ISDA executive board.  We further find the employer knew of Kelly’s protected, 
concerted activity.  We reach this conclusion in reliance on the following:  Kelly and his 
supervisor, Maloney, discussed Kelly’s support and activities on behalf of the ISDA, a 
publication was posted on a bulletin board listing Kelly as an ISDA executive board 
member, Kupchonus visited Kelly in order to discuss his involvement in ISDA, and Kelly 
filed a prohibited practice in January 1999 as a result of this visit. 
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 Concerning Schatz, we find Schatz engaged in protected, concerted activity when 
he spoke to and solicited support of the ISDA from his fellow employees, attended ISDA 
meetings, and served on the ISDA executive board.  We further find the employer knew 
of Schatz’s protected, concerted activities.  In making this determination, we rely on the 
following:  Schatz’s supervisor, Helberg, knew Schatz attended ISDA meetings, and 
Schatz was the first named plaintiff on an application filed for injunction against the High 
Sheriff on behalf of special deputy sheriffs by the ISDA on May 14, 1999. 
 
 In regard to Barry, we find Barry engaged in protected, concerted activity when 
he attended ISDA meetings, conveyed relevant information from those meetings to his 
fellow employees, and encouraged his fellow employees to support the ISDA.  We 
further find that the employer knew of Barry’s protected, concerted activity in that Barry 
spoke with his supervisor, Maloney, about his activity and support of ISDA. 
 
 Addressing the third prong of the prima facie case, there are a number of incidents 
within the record that lead this Board to reasonably infer anti-union animus on the part of 
the employer.  First, the record establishes that Kupchonus believed and verbalized that 
unionization would be detrimental to the High Sheriffs.  As a result of this belief, 
Kupchonus instructed Stickels to begin compiling a paper trail on Barry because of 
Barry’s advocacy in favor of collective bargaining rights for special deputy sheriffs.   
 
 Further, on June 14, 1998, Kupchonus, who had never before visited Kelly on his 
shift, sought Kelly out and questioned him as to his protected, concerted activities.  
Kupchonus then told Kelly of his displeasure with the ISDA.  Further still, Kupchonus 
intimidated Kelly into writing a letter of resignation for his position on the ISDA 
executive board.    This outrageous and unlawful conduct in conjunction with the other 
incidents described below, establish a pattern of behavior that led to the retaliatory 
removal of supervisory duties from the Complainants and leave this Board with no doubt 
that the employer harbored anti-union animus.  
 
 In addition to the comments and actions of High Sheriff Kupchonus, the 
supervisors engaged in similar behavior in regard to individual lieutenants.  These actions 
and comments include:  superiors instructing lieutenants to not allow the ISDA President, 
Cecere, to enter work areas when off duty out of concern for his union activities, despite 
the fact other special deputy sheriffs were allowed to return to work areas while off duty; 
Carragher’s threatening of Stickels in an attempt to pressure Stickels to change positive 
evaluations for two union supporters, Hinckley and Barry, to negative evaluations; and 
Maloney’s remark to Kelly that his activities were endangering his job and that Kelly had 
filed a prohibited practice complaint to “cover his ass.”   
 
 Thus, the Complainants met their burden and established a prima facie case that 
Kelly, Schatz, and Barry were discriminated against in violation of the Act and that the 
removal of their supervisory duties was in retaliation for their protected, concerted 
activities.  We now turn to the question of whether the employer successfully established 
an affirmative defense to rebut the prima facie case.  
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 In the Town of Wallingford, Decision No. 3999 (2004), we discussed the burden 
faced by the employer once a complainant successfully establishes a prima facie case as 
follows: 
 

Where a complainant establishes a prima facie case of discrimination, an 
employer may still rebut that case and prove that the protected, concerted activity 
or union activity was not the reason for the adverse action, which was taken 
instead for a legal reason.  Where a discharge is motivated by two reasons, one 
legal and the other illegal, the burden is on the employer to separate the two and 
show that the discharge would have occurred even in the absence of the illegal 
motivation.  This analysis arises out of Wright Line, 251 NLRB 1083, 105 LRRM 
1169 (1980); enfd. 622 F.2d 899 (1st Cir. 1981); cert. denied 455 U.S. 989.  See 
Town of Greenwich, Decision No. 2269 (1984);  Sheriff’s Department, supra and 
cases cited therin. 

 
 In the instant case, the State asserts that the removal of supervisory duties was 
motivated by legitimate, nondiscriminatory reasons.  First, the State argues that Kelly’s 
supervisory responsibilities were removed because he made the May 11, 1998 notation 
“signed under duress” which angered the High Sheriff.   Kelly’s notation led his 
supervisor, Maloney, to threaten him with the loss of his job.  Tied to this threat were 
Maloney’s comments regarding the filing of prohibited practices and accusations that 
Kelly influenced others to make the same notation.  Whether or not Kelly was acting in 
concert with those other special deputy sheriffs, Maloney’s statements make clear that the 
employer believed Kelly was acting in concert with others.  The employer’s belief, 
coupled with the pending litigation of the ISDA regarding the forms in question, lead us 
to the conclusion that even if Kelly’s other protected, concerted activities were not taken 
into consideration by the employer (and we do not believe this to be the case), the State 
removed Kelly’s supervisory duties in retaliation for activity they believed was concerted 
and we find was protected.  We therefore reject this alleged justification. 
 
 Second, the State argues that a potential motivation for the removal of Schatz’s 
supervisory responsibilities was Schatz’s concerns regarding the transfer of prisoners.  
However, there is nothing in the record to support this contention.  Helberg, Schatz’s 
immediate supervisor, shared his concerns, and Helburg clearly testified that Schatz, 
despite those concerns, followed Helburg’s instructions.  Helburg further testified that 
Schatz was a good lieutenant.  We therefore reject this argument. 
 

Finally, the State argues that Barry’s supervisory responsibilities were removed 
because he was an ineffective supervisor.  The State attempts to support this position by 
arguing the High Sheriff based his decision on Maloney’s opinion as expressed to  
Kupchonus and the incident involving the improper holding of prisoners on the third 
floor.  Again, the record does not support this contention. 
 
 Maloney testified that the High Sheriff asked for his opinion of the five special 
deputy sheriffs whose supervisory responsibilities were later removed.  Of those five, 
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Maloney only recommended the supervisory responsibilities of Barry be removed.  It is 
illogical for the State to argue that the High Sheriff followed Maloney’s advice in regard 
to Barry, but rejected his advice as to the other four lieutenants.  Thus, we also reject this 
argument. 
 
 As to the State’s assertion that Barry was removed because of the incident 
involving the prisoners on the third floor, we are again unconvinced.  This incident was 
fully investigated.  The two special deputy sheriffs primarily responsible for this error 
were disciplined.  The State had every opportunity to discipline Barry at that time, but 
chose not to do so.  We therefore do not believe that this incident was so serious as to 
result, a year later, in the removal of Barry’s supervisory responsibilities despite the lack 
of contemporaneous discipline. 
 
 Because the Complainants successfully established a prima facie case and because 
the State failed to meet its burden, we now turn to the question of remedy.  In this 
Board’s determination of the appropriate remedy for this case, we are guided by the Act 
which provides broad remedial powers to the Board.  Such powers include the issuance 
of a cease and desist order and “such further affirmative action as will effectuate the 
policies of sections 5-270 to 5-280.” Conn. Gen. Stat. §5-274(b).  We first find that these 
policies will best be served by an appropriate cease and desist order.  We then must 
address the State’s argument that any remedy is limited to losses suffered prior to the 
Judicial Branch’s assumption of responsibility for these individuals on December 1, 
2000. 
 
 In the State of Connecticut Judicial Department, Decision No. 3924 (2003), we 
addressed the issue as to whether and when the Judicial Branch would be responsible for 
prohibited practices committed prior to December 1, 2000 by the State of Connecticut 
Office of County Sheriffs.  After a full analysis, we ruled that the Judicial Branch “is 
liable for any remedy the Board may order with respect to any period prior to 12/1/00.”  
We further ruled “the Labor Board has the authority to order a remedy with respect to any 
period subsequent to 11/30/00 which determination will be made in light of the Judicial 
Branch’s rights and obligations pursuant to Public Act 00-99.”  We elaborated on this 
criteria, stating:  “we believe there may be circumstances under which the Judicial 
Branch perpetuates an illegal action begun prior to December 1, 2000.  As such, we do 
have the right to impose a remedy for such violations.”  
 
 In this case, the Judicial Branch did continue to perpetuate the illegal action begun 
with the removal of the supervisory duties of Kelly, Schatz, and Barry and the subsequent 
loss of compensation in that the Judicial Branch was aware of this prohibited practice 
complaint and continued to perpetuate the wrong committed by failing to pay Kelly, 
Schatz, and Barry the $140 per diem rate which they would have received absent the 
violation of the Act.  Other special deputy sheriffs continued to receive the $140 per day 
after the transfer of responsibilities from the Office of the County Sheriff to the Judicial 
Branch.  These individuals should have been treated no differently from those similarly 
situated special deputy sheriffs. 
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 With this in mind, it is now necessary to examine the appropriate remedy for each 
individual complainant.  In order to effectuate the policies of the Act, we order that Kelly 
be made whole all losses suffered from June 1, 1999 as a result of the unlawful action of 
the employer.  This calculation must include a consideration of the applicable contract 
language as enunciated in Article XXVI, Section 1, of the collective bargaining 
agreement.   
 

We reject the Complainant’s argument that a make whole remedy include a 
calculation of the loss of overtime opportunities.  The record establishes that there was no 
coherent system for the assignment of overtime prior to December 1, 2000 and that as 
soon as the Judicial Branch became aware of Kelly’s desire to perform overtime, such 
overtime opportunities were provided.   
 
 In regard to Schatz, in order to effectuate the policies of the Act, we order that 
Schatz be made whole for all losses suffered from June 1, 1999 as a result of the unlawful 
action of the employer until Schatz left his position with the State in March 2003.  Again, 
this calculation must include a consideration of the applicable contract language as 
enunciated in Article XXVI, Section 1, of the collective bargaining agreement. 
 
 In regard to Barry, we are left with no effective remedy.  By the terms of the 
January 10, 2002 settlement agreement, Barry waived “any and all claims to back pay to 
which he may have been entitled in that matter.  The parties further agree and understand 
that if the plaintiff prevails in that complaint before the Board, his relief will be limited to 
prospective relief beginning no earlier than the date of the decision of the Board.”  As 
such, Barry has waived any right to a make whole remedy similar to the other two 
complainants.   
 

Further, we will not order the Judicial Branch to appoint Barry as a lead judicial 
marshal.  Barry had the same opportunity as all other judicial marshals to apply for these 
positions in August 2003.  Barry chose not to apply.  We do not believe the policies of 
the Act will be effectuated by allowing Barry a greater right than afforded to any other 
member of the bargaining unit. 
 

ORDER

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the State Employee Relations Act, it is hereby 
 
ORDERED that the State shall: 

I.   Cease and desist from retaliating against employees due to the exercise of their rights 
under the Act; 
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II.  Take the following affirmative action which we find will effectuate the policies of the 
Act: 
 

A.  Make whole Kelly for all losses suffered from June 1, 1999 that he would 
have received but for the unlawful removal of supervisory duties; 

 
B   Make whole Schatz for all losses suffered from June 1, 1999 until March 2003 
that he would have received but for the unlawful removal of supervisory duties;  
 
C. Post immediately and leave posted for a period of sixty (60) consecutive days 
from the date of posting, in a conspicuous place where the employees of the 
bargaining unit customarily assemble, a copy of this Decision and Order in its 
entirety. 
 
D. Notify the Connecticut State Board of Labor Relations at its office in the  
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty 
(30) days of the receipt of this Decision and Order of the steps taken the by State 
of Connecticut to comply herewith.  
 
 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 
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CERTIFICATION 

 I hereby certify that the foregoing was mailed postage prepaid this 28th day of 
October, 2005 to the following: 
 
Brian Clemow, Attorney 
Shipman & Goodwin      RRR 
One Constitution Plaza 
Hartford, CT 06103-1919 
 
Ellen M. Carter, Principal Labor Relations Specialist 
Office of Policy, Management, and Labor Relations  RRR 
450 Capitol Avenue 
MS#53OLR 
Hartford, CT 06106-1308 
 
Stephen F. McEleney, Attorney 
McEleney & McGrail      RRR 
The McKone Building, 363 Main Street 
Hartford, CT 06106 

Brian Barry 
190 Linnmoore Street      RRR 
Hartford, CT  06114-2221 
 
Robert  Curtis, Director of Labor Relations 
Office of Policy, Managment, and Labor Relations 
450 Capitol Avenue 
MS#53OLR 
Hartford, CT 06106-1308 
 
 

 ________________________ 
 Jaye Bailey, General Counsel 
 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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