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DECISION AND DISMISSAL OF PETITION 
 

 On April 30, 2004, the American Federation of Musicians, Local 186 (the Union), 
filed a petition with the Connecticut State Board of Labor Relations (the Labor Board) 
seeking certification as the exclusive collective bargaining representative of a bargaining 
unit of performing musicians, excluding staff and management, employed by the 
Waterbury Symphony Orchestra (WSO) pursuant to Section 31-106 of the Connecticut 
State Labor Relations Act (CSLRA or the Act).  The WSO objected to the petition, 
arguing the musicians in question are not employees entitled to coverage under the Act. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on September 20, 2004 and October 6, 2004.  All parties 
appeared, were represented, and afforded a full opportunity to adduce evidence, examine 
and cross-examine witnesses, and make argument.  All parties filed post-hearing briefs 
received on November 19, 2004. 



 

The Hearing 

 The hearing in this matter revealed the following.  The WSO is a regional 
orchestra whose stated purpose is:  “to support and promote the understanding, 
appreciation, and enjoyment of music by the presentation of concerts, courses, and 
lectures in the Greater Waterbury area as well as in Northwestern Connecticut.” (Ex. 10).  
The WSO is governed by bylaws which establish an unpaid Board of Directors and 
standing committees composed of those members, including the Music Committee.  The 
WSO relies on one-third of its income from subscriptions, one-third from grants and 
sponsorships, and one-third from individual contributors.  The WSO employs a full-time 
Administrative Director and a part-time Assistant Administrative Director, both of whom 
spend the majority of their time raising funds. 
 
 The WSO conducts a series of concerts and performances each season.  Twelve 
such concerts and performances were scheduled for the 2004-2005 season between 
September 2004 and March 2005.  (Ex. 3).  Concerts were held at the Naugatuck Valley 
Community College.  Performances were held at either the Warner or Palace Theatres.  
(Ex. 3).  Two concerts initially scheduled during the 2004-2005 season were cancelled as 
a result of budgetary constraints. 
 
 The music performed at each concert/performance is selected in advance by the 
musical director and conductor, Leif Bjaland (Bjaland).  Bjaland is an independent 
contractor with a written agreement to perform such duties for the WSO for 
approximately forty-two days per year.  After Bjaland selects the pieces of music, he 
presents his recommendations to the Music Committee.  The Music Committee “in 
consultation with the Music Director, is responsible for developing and recommending 
policies for achieving the WSO’s artistic objectives, particularly with respect to concert 
services and use of artistic resources.” (Ex. 10).  The Music Committee almost always 
approves Bjaland’s recommendations. 
 
 In order to secure the musicians necessary to perform, Bjaland consults with 
Dante Galuppo (Galuppo), the Personnel or Orchestra Manager for the WSO.  Galuppo 
has no written contract with the WSO, but the WSO considers Galuppo an independent 
contractor.  Galuppo has served in this capacity at the WSO for over fifty years.  Galuppo 
performs similar services for other organizations.   
 
 After Bjaland and Galuppo determine the number and type of musicians 
necessary to perform, Galuppo decides which musicians will be offered the opportunity 
to perform with the WSO.  Somewhere between sixty and seventy-seven musicians have 
been engaged by the WSO and performed in at least half of the concerts/performances in 
each of the past two seasons1.  A total of approximately one hundred eighty-seven 

                                                 
1 These are the employees at issue in this case, musicians regularly engaged by the WSO to perform.  The 
parties dispute the number of employees in the proposed bargaining unit.  The Union asserts 60 musicians 
should be properly included; the WSO asserts 77 musicians. 
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musicians have been engaged for at least one show over the past two seasons.  Some 
musicians have been engaged by the WSO each season for over twenty years. 
 
 Once Galuppo decides which musicians to engage for a season, he provides those 
musicians with a calendar of rehearsals and concerts/performances.  Musicians know to 
contact Galuppo if they have a conflict and cannot perform at one or more of the 
scheduled events.  Galuppo then selects a substitute.  Likewise, if a musician needs to 
cancel for any rehearsal or concert/performance to which he/she previously committed, 
the musician contacts Galuppo.  In the event a musician cannot reach Galuppo, musicians 
are instructed to leave a message for him at the WSO office.  (Ex. 4).  There is no penalty 
imposed on the musician for canceling; the musician is simply not paid for that particular 
rehearsal or concert/performance. 
 
 Musicians are compensated as follows (Ex. 4): 
 

Pay Scale: 

$18.60 per rehearsal hour 
$85.00 per concert performance 
$65.00 principal total extra pay (includes all rehearsals and concerts each 
program) 
 
Doubling Fees: 

Doubling on one additional instrument:  10% of the total of the regular rate (not 
principal rate) for rehearsals plus performances. 
Doubling on two additional instruments:  15% of the total of the regular rate (not 
principal rate) for rehearsals plus performances. 
 
Percussion Carting Fees: 
 
Additional carting fees will depend on size and number of instruments involved as 
determined by the Personnel Manager. 
 
Dinner: 

Dinner is provided to all orchestra musicians following the afternoon College 
rehearsal on Saturday. 
 
Tickets: 
 
Musicians may purchase tickets for family members and friends at a rate of $5 per 
ticket – as available.  See Dante Galuppo or Kathy Kearns for tickets. 
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Musicians/Teachers:  You may invite (or require) your students to attend concert 
performances.  They are entitled to the same $5 rate as your family and friends as 
available. 

 
Galuppo keeps track of the musicians’ attendance and submits documentation to the 
WSO after each concert/performance.  The WSO treats the musicians as independent 
contractors for payroll purposes and does not deduct payroll taxes.  The WSO does not 
pay unemployment insurance or carry workers’ compensation insurance for the 
musicians.  Musicians are issued checks after each concert/performance.  The check 
includes the hourly compensation for rehearsals as well as the flat rate for 
concerts/performances and any principal stipend to which the musician may be entitled.  
At the end of each year, the WSO issues each musician a 1099 form.   
  
 In terms of the arrangement of the musicians, the WSO defers to Bjaland’s 
judgment as to which musicians to assign as principals.  The assignment as a principal 
also entitles the musician to additional compensation as discussed above.  In 2003, 
Bjaland moved musician Lani Bortfeld (Bortfeld) from her position as principal second 
violin to last stand of the first violins with no prior warning.  (Exs. 6, 7).  This resulted in 
Bortfeld no longer receiving the $65.00 principal stipend.  When Bortfeld requested the 
WSO review this action, the Board asserted it “defers completely to Maestro Bjaland’s 
professional and experienced judgment as conductor and independent music director; he 
has absolute discretion in matters affecting artistry.” (Ex. 7). 
 
 The WSO has recorded concerts/performances for internal review.  The musicians 
retain no financial interest in these recordings.  Further, musicians play no role in 
determining the lighting, sound system, or marketing of the concerts/performances.  The 
musicians’ dress for each concert/performance is dictated in accordance with the WSO’s 
established dress code.  (Ex. 4).  
  

DISCUSSION 

 The WSO objects to this petition asserting that the musicians in question are 
independent contractors and, therefore, do not fall within the provisions of the Act.  The 
Union argues that the Act does not specifically exclude independent contractors and that 
the appropriate standard to determine whether the musicians are employees under the Act 
is the “economic realities” test.  In the alternative, the Union argues that the musicians 
are employees even employing the common law “right to control” test.  We conclude that 
the musicians in question are not employees under the more expansive economic realities 
test and therefore do not fall within the protections of the Act. 
 
 The CSLRA was enacted in 1945 and modeled, in large part, on the original 
National Labor Relations Act of 1935 (NLRA or the Wagner Act).  Imperial Laundry, 
Inc. v. Connecticut State Board of Labor Relations, 142 Conn. 457, 460, 115 A.2d 439, 
440-441 (1955).  Section 31-101 of the CSLRA defines an employee as: 
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Includes, but shall not be restricted to, any individual employed by a labor 
organization, any individual whose employment has ceased as a consequence of, 
or in connection with, any current labor dispute or because of any unfair labor 
practice, and who has not obtained any other regular and substantially equivalent 
employment, and shall not be limited to the employees of a particular employer; 
but shall not include any individual employed by his parent or spouse or in the 
domestic service of any person in his home, any individual employed only for the 
duration of a labor dispute or any individual employed as an agricultural worker. 
 

In terms of statutory meaning, because the CSLRA was “predicated upon, and its 
phraseology patterned after, the National Labor Relations Act of 1935 .. the judicial 
interpretation frequently accorded the federal act is of great assistance and persuasive 
force in the interpretation of our own act.” Imperial Laundry, Inc., 142 Conn. at 460, 
115 A.2d at 440-441.  
 

The NLRB, prior to the adoption of the Taft-Hartley Act which amended the 
NLRA, adopted the economic realities test for determining employee status under the 
Act, rather than the common law right of control test.  This method of analysis was 
sustained by the U.S. Supreme Court in NLRB v. Hearst Publications, 322 U.S. 111 
(1944).  The Taft-Hartley amendments to the NLRA then specifically excluded 
independent contractors from coverage by the Act.  Because the CSLRA models the 
language of the original NLRA and does not specifically exclude independent 
contractors, the appropriate standard to employ in determining employee status is the 
original approach of the NLRB or pre-Taft-Hartley approach, known as the economic 
realities test. Sheriff’s Department, Fairfield County, Decision No. 3106-B (1993) 
(overturned on other grounds in State of Connecticut v. Connecticut State Labor Board, 
et al. Docket No. CV94-053361 (Munro, J., 5/4/95).  This approach is discussed below. 

 
 The economic realities test determines individuals are employees under the Act if 
their employment relationship is a dependent, subservient relationship characterized by 
inequality of bargaining power in controversies over wages, hours, and working 
conditions.  In Sheriff’s Department, Fairfield County, this Board discussed that 
approach as follows: 
 

In Hearst, the National Labor Relations Board had determined that “newsboys” 
who sold newspapers were employees under the Wagner Act, stating that “the 
primary consideration in the determination of the applicability of the statutory 
definition is whether effectuation of the declared policy and purposes of the Act 
comprehend securing to the individual the rights guaranteed and protection 
afforded by the Act”.  The U.S. Supreme Court, in sustaining the NLRB, first 
emphasized that the application of common law definitions varied according to 
the legal issue or statute involved.  The court went on to comment, with reference 
to the term “employee” that: 
 
The word “is not treated by Congress as a word of art having a definite 
meaning…” Rather, “it takes color from its surroundings…[in] the statute where 

 5



it appears, “… and derives meaning from the context of that statute, which “must 
be read in the light of the mischief to be corrected and the end to be obtained.” 
 

*** 
It cannot be irrelevant that the particular workers in these cases are subject, as a 
matter of economic fact, to the evils the statute was designed to eradicate and that 
the remedies it affords are appropriate for preventing them or curing their harmful 
effects in the special situation.  Interruption of commerce through strikes and 
unrest may stem as well from labor disputes between some who, for other 
purposes are technically ‘independent contractors’ and their employers as from 
disputes between persons who, for these purposes are ‘employees’ and their 
employers.  Inequality of bargaining power in controversies over wages, hours 
and working conditions may as well characterize the status of the one group as of 
the other.  The former, when acting alone, may be as “helpless in dealing with an 
employer”, as “dependent… on his daily wage”, and as “unable to leave the 
employ and to resist arbitrary and unfair treatment as the latter.  For each, 
“union… [may be] essential to give.. opportunity to deal on equality with their 
employer”… In short, when the particular situation of the relation make it more 
nearly one of employment than of independent business enterprise with respect to 
the ends sought to be accomplished by the legislation, those characteristics may 
outweigh technical legal classification for purposes unrelated to the statute’s 
objectives and bring the relation within its protection. 
 

*** 
…In this light the broad language of the Act’s definitions, which in terms reject 
conventional limitations on such conceptions as “employee”, “employer”, and 
“labor dispute”, leaves no doubt that its applicability is to be determined broadly, 
in doubtful situations, by underlying economic facts rather than technically and 
exclusively by previously established legal classifications…” [citations omitted] 
NLRB v. Hearst Publications, supra. 

 
 Here, the musicians in question do not depend upon the WSO for their “daily 
wage.”  Rather, their employ by WSO is sporadic, and, even if musicians perform in each 
concert/performance of the WSO, the limited nature of the schedule does not lend itself 
to the subservient, dependent relationship contemplated in Hearst.  Further, musicians 
may choose to perform or not perform for the WSO without penalty.  The musicians 
themselves, as musicians, are engaged in an independent business enterprise to 
professionally perform music and contract with the WSO to provide certain services.  As 
such, we conclude that the musicians are not employees under the Act. 
 
 Because the appropriate standard for determining whether the musicians are 
employees entitled to coverage under the Act is the economic realities test, we find it 
unnecessary to perform the alternate analysis of the common law right to control test.2  
We therefore dismiss this petition. 
 
                                                 
2 The common law standard is less inclusive than the economic realities test.   
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ORDER 

Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the Connecticut State Labor Relations Act, it is hereby 
 

ORDERED that the petition filed herein be and the same hereby is, 
DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr.  
     Chairman 
      
     C. Raymond Grebey 
     C. Raymond Grebey 
     Alternate Board Member 
 

DISSENT OF MEMBER LOW 
 

 I dissent from the decision of the majority in this case.  While I agree that the pre-
Taft-Hartley economic realities test is the proper standard to employ in determining 
employee status under the Act, I believe the majority’s analysis of this case disregards the 
reality of the subservient, dependent relationship which exists between the WSO and the 
musicians in question.  Further, the majority’s conclusion is a departure from the Labor 
Board’s well established practice of narrowly construing exclusions of coverage under 
labor relations statutes, the reasoning of which has been affirmed by the Connecticut 
courts. 
 
 The economic realities test employs the following standard to determine if 
individuals are employees under the Act:  whether the employment relationship is a 
dependent, subservient relationship characterized by inequity of bargaining power in 
controversies over wages, hours, and working conditions.  Here, there is no question that 
the musicians regularly engaged to perform by the WSO are in a dependent, subservient 
relationship.  The WSO determines the number of concerts/performances to be performed 
each season and sets the flat rate to be paid to the musicians for these performances.  The 
WSO also determines the number and length of rehearsals before each 
concert/performance and sets the wage rates for each rehearsal, for which the musicians 
are paid on an hourly basis.  The additional fee provided by the WSO for principals may 
be removed at any time and for any reason by the WSO, as evidenced by the Bortfeld 
incident. 
  
 The musicians have no control over the selection of the music to be performed or 
how to play the particular piece of music.  The details of each performance are dictated 
by the WSO, including the appropriate dress of the musicians.  The musicians have no 
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input as to the lighting or sound quality of the performances nor do they retain any 
economic interest in the revenue generated from attendance at concerts or regarding the 
recording of their music. 
 
 The purpose of the WSO is to promote the understanding of music by 
presentations of concerts.  In this independent business enterprise, the musicians have no 
economic stake.  The majority determines that musicians, by the very nature of their 
performance as professional musicians, are engaged in an independent business 
enterprise.  As discussed above, there is nothing independent in the manner in which 
musicians perform for the WSO.  Further, the fact is this petition pertains only to those 
musicians regularly engaged to perform by the WSO, some of whom have been so 
engaged for over twenty years. 
 
 The Labor Board’s well established case law narrowly construes exceptions and 
exemptions to labor relations statutes.  The Connecticut Supreme Court affirmed this oft 
cited principle in Connecticut State Board of Labor Relations v. West Hartford Board 
of Education, 177 Conn. 68, 74 (1979):   
 

it must be kept in mind that the statute being construed is a labor relations act; that 
labor relations acts are remedial enactments and as such should be liberally 
construed in order to accomplish their objectives and that in furtherance of this 
principal, exceptions and exclusions are to be strictly construed. 
 

It is important to remember that, while the NLRA was amended to exclude independent 
contractors, the SLRA was not.  The majority’s decision is an attempt to distort the 
Wagner Act analysis to achieve a Taft-Hartley result. 
 

For the reasons stated above, I therefore respectfully dissent. 

Patricia V. Low 
Patricia V. Low 

                                                           Board Member 
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CERTIFICATION 

 I hereby certify that a copy of the foregoing was mailed postage prepaid this 20th   
day of October, 2005 to the following: 
 
Attorney Alice O’Brien 
Bredhoff & Kaiser    RRR 
Attorneys at Law 
805 15th Street NW 
Washington, DC  20010 
 
Attorney Joseph B. Summa 
Summa & Ryan, PC    RRR 
19-21 Holmes Avenue 
Waterbury, CT  06710 
 
  _________________________ 
                        Jaye Bailey, General Counsel 

   CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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