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DECISION AND ORDER 
 
 On June 25, 2003, the International Brotherhood of Police Officers, Local 606 
(the Union) filed a complaint with the Connecticut State Board of Labor Relations (the 
Labor Board) amended on July 10, 2003, July 28, 2003, and September 24, 2003, 
alleging the Town of Old Saybrook (the Town) violated the Municipal Employees 
Relations Act (MERA or the Act) when it laid off bargaining unit members because of 
their union activities. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on September 24, September 30, and November 5, 2003, 
January 12, January 26, April 21, June 3, and July 1, 2004.  All parties appeared, were 
represented, and afforded a full opportunity to adduce evidence, examine and cross-
examine witnesses, and make argument.  On April 21, 2004, the Board granted the 
Town’s motion to dismiss two of the four counts alleged in the third amended complaint 
without objection from the Union.  Therefore, the complaint does not contain allegations 
regarding Section 7-470 (a) (2) or (4) of the Act.  Both parties filed post-hearing briefs 
received November 8, 2004. 
 
 On the basis of the entire record before us, we make the following findings of fact 
and conclusions of law and we issue the following order.   
 



FINDINGS OF FACT 

 

1. The Town of Old Saybrook (the Town) is a municipal employer within the 
meaning of the Act. 
 
2. The Old Saybrook Policemen’s Brotherhood Association (OSPBA) was an 
employee organization within the meaning of the Act, and, at all material times prior to 
March 24, 2003, was the exclusive bargaining representative for a unit of police officers, 
including patrol officers and sergeants, employed by the Town. 
 
3. The OSPBA affiliated with the Union on March 24, 2003.  (Ex. 9). 

4. The Union is an employee organization within the meaning of the Act, and, since 
the March 24, 2003 affiliation and continuing through the time of the hearing in this case, 
has been the exclusive bargaining representative for the same unit of police officers, 
including patrol officers and sergeants, employed by the Town. 
 
5. At all material times, the Town and OSPBA or the Union, were parties to a 
collective bargaining agreement with effective dates of July 1, 1998 to June 30, 2001. 
(Ex. 4). 
 
6. The collective bargaining agreement (Exhibit 4) contains the following relevant 
provisions: 
 

ARTICLE I – RECOGNITION 

 
Within the meaning of Section 7-471 Connecticut General Statutes, the town 
hereby recognizes the Association as the exclusive bargaining agent for the 
purpose of collective bargaining for hours, wages, and other conditions of 
employment for all non-probationary, uniformed and investigatory employees, 
but excluding all personnel above the rank of Sergeant. 
 
The recognition clause shall be construed to apply to employees and not to 
work.  It shall not limit the Town right to transfer work to other employees not 
included within the above described unit where the nature or amount of work 
is required; it shall not be construed to mean that any employee or 
classification of employees has an exclusive right to any work.  The specific 
terms of this contract shall be the sole source of any rights that may be 
asserted by the Association against the Town. 
 

ARTICLE II – EMPLOYEE STATUS 
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Section 1 – Probationary Period. 

 
All appointments, including those made by promotion shall be subject to a 
probationary period of one (1) year.  An employee, during his or her 
probationary period, may be summarily dismissed or demoted for any reason 
whatsoever without a hearing.  Any promoted employee found to be 
unsatisfactory during his or her probationary period shall be reinstated to his 
or her previous position, or its equivalent, without loss of seniority, and will 
assume the rank, grade, or pay of his or her previous position.  Any employee 
who satisfactorily completes his or her probationary period shall become a 
permanent employee.  Completion of the minimum basic training pursuant to 
Section 7-294e of the General Statutes of Connecticut is required prior to 
attaining permanent employee status. 
 

Section 1(a) 

 
The Town and the Union agree that patrol officers’ one-year probationary 
period commences after graduation from the Connecticut Municipal Police 
Academy, or upon assignment to the patrol division, whichever occurs later. 
 

Section 2 – Seniority 

 
The seniority rights of all members of the department shall be based upon the 
total accumulated employment with the department beginning with the day the 
employee begins full time service. 
 
It is provided that there shall be seniority rank and that rank seniority shall 
accrue from the first day of appointment to any given rank. 
 
An employee’s length of service shall be reduced by the time lost due to sick 
or injury leave of more than ninety (90) days per occurrence.  Seniority shall 
be given consideration in all promotional examinations by adding to the final 
examination grade of each candidate one-half (1/2) point for each completed 
year of service which such candidate had with the Department of Police 
services on the closing date of application for such promotional examination.  
In promotional situations where all other qualifications of the candidate are 
equal, the candidate with the greatest seniority shall be given the first 
opportunity to qualify for the position. 
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Employees who resign voluntarily, or who are discharged for just cause, or 
who take a leave of absence without pay for the purpose of working in another 
occupation, shall lose all seniority. 
 
In the event of a dispute between employees concerning any issue not covered 
by this agreement, all other things being equal, seniority shall prevail. 
 

ARTICLE III – RIGHTS OF THE TOWN 
 

The employer has and will continue to retain, whether exercised or not, all of 
the rights, powers and authority heretofore had by it and, except where such 
rights, powers and authority are specifically relinquished, abridged or limited 
by the provisions of this Agreement, it shall have the sole and unquestioned 
right, responsibility and prerogative of management of the affairs of the Town 
and direction of the working force, including but not limited to, the following: 
 

1. To determine the organization and standards of Town services and to 
manage its operations. 

 
2. To determine the care, maintenance and operation of equipment used for 

and on behalf of the purposes of the Town. 
 

3. To establish or continue policies, practices and procedures for the 
conducting of Town business and, from time to time, to change or abolish 
such policies, practices or procedures. 

 
4. To establish new or improved methods, procedures, practices, 

technologies or facilities which the Town may deem necessary and 
advisable for the efficient operation of the Town. 

 
5. To establish or discontinue processes or operations or to establish or 

discontinue their performance by employees. 
 

6. To determine the standards of selection for employment, and to select and 
determine the number of and types of employees required or necessary to 
perform the Town’s operations. 

 
7. To employ, direct, schedule, assign, evaluate, suspend, discharge, transfer, 

promote, demote, lay off, terminate, or otherwise relieve employees for 
just cause. 

 
8. To establish or amend and enforce reasonable rules and regulations for the 

maintenance of discipline and for the performance of work in accordance 
with the requirements of the Town, provided such rules and regulations 
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are made known in a reasonable manner to the employees affected by 
them. 

 
9. To determine the content of job classifications and ensure that incidental 

duties connected with the Town operations, whether enumerated in job 
descriptions or not, shall be performed by employees. 

 
10. To fulfill all of the Town’s legal responsibilities. 

11. To establish contracts or sub-contracts for municipal operations, provided 
that this right shall not be used for the purpose or intention of undermining 
the Union or of discriminating against its members. 

 
The above rights, responsibilities and prerogatives are inherent in the Town by 
virtue of statutory and charter provisions.  Such rights may not be subject to 
review or determination in any grievance or arbitration proceeding, but the 
manner or exercise of such rights may be subject to the grievance procedure 
described in this Agreement. 

 

ARTICLE VIII – VACATIONS 

 
*** 

Section 2. 

 
Each full-time employee who has completed one (1) full year of service by 
July 1st shall be eligible for ten (10) working days of paid vacation. 
 

*** 

Section 8. 

 
In order to maintain sound budgetary controls, with permission of the Chief, 
employees will be permitted to carry ten (10) unused vacation days from one 
fiscal year to the next providing the vacation days carried forward are used in 
the first six (6) months of the new fiscal year.  Such permission shall not be 
unreasonably denied. 
 

ARTICLE XIII – TRAINING DAYS 
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Section 1. 

 
Each employee shall be entitled to compensation for participation in In-
Service Training, such compensation not to exceed thirty-six (36) hours per 
year.  Compensation for such training shall be paid at the rate of time-and-
one-half (1-1/2).  Effective July 1, 1999, training pay shall be increased to 
forty (40) hours per year paid at time-and-one-half (1-1/2). 
 

*** 

Section 3. 

 
At the discretion of the Chief, compensatory time off without pay may be 
granted when any officer’s in-servicing training time exceeds thirty-six (36) 
hours, effective July 1, 1999, forty (40) hours. 
 

ARTICLE XVI – WORK WEEK AND OTHER PROVISIONS 

 
Section 1(a) 

 
The Patrol division and Patrol assignment work schedule shall be: 

 
• From February 1st through July 30th.  The work schedule shall be four 

(4) days on and two (2) days off and repeating. 
 
• From August 1st through January 31st.  The work schedule shall be five 

(5) days on, two (2) days off followed by four (4) days on, two (2) 
days off and repeating. 

 
The PBA and Department administration by agreement may vary the months 
of said schedule. 
 

Section 1(b) 

 
The non-Patrol assignments and units shall remain on a five (5) days on, two 
(2) days off work schedule year-round. 
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7. Town is governed by a three person elected Board of Selectmen.  At all material 
times, Michael Pace (Pace) was the First Selectman. 
 
8. The Board of Selectmen has the annual responsibility to prepare the Town budget.  
Budget preparation begins in November and concludes with the filing of the budget with 
the Board of Finance by March.  The Town’s fiscal year is July 1 through June 30. 
 
9. The Board of Finance sets the guidelines for budget parameters. 

10. Each Town department submits a proposed budget to the Board of Selectmen, 
which reviews each submission and may make changes to it prior to submitting an overall 
budget to the Board of Finance.  The Board of Finance presents the final proposed budget 
at a Town meeting, where it may be referred to a referendum. 
 
11. The Old Saybrook Police Department (Police Department) is governed by a five-
person elected Police Commission.  The responsibilities of the Police Commission 
include establishing policy, deciding matters of hiring, promotions, lay-offs, and 
reviewing and approving the proposed Police Department Budget for submission to the 
Board of Selectmen. 
 
12. Chief Edmund Mosca (Chief) has been the Chief of Police for 33 years and 
employed by the Town for 43 years.  As Chief of Police, he is responsible for the 
operation of the Police Department, supervises personnel and programs, and prepares a 
proposed budget for presentation to the Police Commission. 
 
13. Deputy Chief Thomas O’Brien (Deputy Chief) has been the Deputy Chief of 
Police for 10 years and employed by the Town for 40 years.  As Deputy Chief, he serves 
as the executive officer to the Chief and assists the Chief in the overall administration and 
supervision of the Department. 
 
14. Donald Hull (Hull) is a sergeant and has been employed by the Town since April 
1989.  (Exs. 50a, 50b).  Hull is a member of the Union.  Prior to affiliation, Hull was a 
member of the OSPBA.  

  
15. Hull served a one year probationary period beginning in July 1997 for his current 
position as a sergeant.  Prior to this promotion, Hull was employed by the Town as a 
patrol officer.  (Exs. 50a & 50b). 

 
16. At some point between July 1997 and December 1997, OSPBA considered 
affiliation with a national union.  To this end, two national unions were asked to make 
presentations regarding the benefits of affiliation at an OSPBA membership meeting. 
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17. Some bargaining unit members were unimpressed with the quality of those 
presentations. 
 
18. Hull was initially supportive of affiliation. 

19. At some point between July 1997 and December 1997, in both one-on-one 
conversations with bargaining unit members and during shift changes, the Deputy Chief 
expressed his opinion that an affiliation between the OSPBA and a national union would 
be detrimental to bargaining unit members as the Police Department would no longer be a 
family.  Specifically, the Deputy Chief told bargaining unit members that a decision by 
the OSPBA to affiliate would result in a loss of flexibility; the only consideration 
received by bargaining unit members from management would be that dictated by the 
collective bargaining agreement. 
 
20. During this same period, the Deputy Chief and Hull had a conversation regarding 
the possible affiliation.  In that conversation, the Deputy Chief again expressed his 
opinion that an affiliation would be detrimental, advised Hull that he should think about 
his future, and directed Hull to speak with the Chief. 
 
21. Upon the direction of the Deputy Chief, Hull approached the Chief regarding his 
opinion on affiliation.  During that conversation, the Chief told Hull that he felt affiliation 
was unnecessary and viewed the affiliation issue as a personal affront. 
 
22. Steven Bellandese (Bellandese) was employed by the Town as a patrol officer 
from March 1994 to November 2000 and was a member of the OSPBA. 
 
23. At some point between July 1997 and December 1997, the Deputy Chief 
approached Bellandese and requested Bellandese speak with Hull in order to warn Hull to 
stop advocating for affiliation.  The Deputy Chief also advised and threatened Bellandese 
against discussing the fact that the Deputy Chief had made this request.  Bellandese did 
not honor the Deputy Chief’s request in that he did not speak with Hull regarding 
affiliation and told another patrol officer about the Deputy Chief’s threats. 
 
24. Hull believed his promotional rank of sergeant was in jeopardy if he continued to 
advocate for affiliation with a national union.  He shared these concerns with other 
bargaining unit members. 
 
25. Some bargaining unit members were uninterested in affiliation because it would 
mean an increase in the amount of dues.   
 
26. No further action was taken by the OSPBA in regard to affiliation during 1997. 
 
27. The schedule rotation for bargaining unit members was 4 days worked/2 days off, 
5 days worked/2 days off (4/2, 5/2) from September 14, 1996 to June 30, 1998.  (Exs. 51, 
52, 53, 54).   
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28. No grievances were filed as a result of this schedule rotation. 

29. In October 2000, Hull was assigned to work on department accreditation.  Prior to 
this assignment, Hull was a patrol sergeant assigned to supervise a particular shift. 
 
30. In December 2000, Hull was elected President of OSPBA and formed a 
negotiating committee for the upcoming contract negotiations with the Town.   

 
31. In March 2001, negotiations began for a successor agreement to the July 1, 1998 
to June 30, 2001 collective bargaining agreement between the Town and OSPBA. 
 
32. Around this time, Hull was given an assignment to make contacts with local 
businesses through the community policing program. 
 
33. In discussion with the Deputy Chief, Hull expressed a desire to return to a patrol 
sergeant assignment.  The Deputy Chief advised Hull that it was important to conclude 
contract negotiations and then they could discuss other possible assignments. 
 
34. No grievances were filed as a result of Hull’s assignments. 
 
35. On August 2, 2002, patrol officer Chuck Mercer (Mercer) was involved in a 
disturbance with a convenience store employee in Old Saybrook.  Mercer received a two 
day suspension as a result. (Ex. 13). 
 
36. Christopher DeMarco (DeMarco) has been employed by the Town as a patrol 
officer since December 1996. (Exs. 50a, 50b).  DeMarco is a member of the Union.  Prior 
to affiliation, DeMarco was a member of OSPBA.   
 
37. DeMarco served as OSPBA President in 2002 and 2003.  DeMarco also serves as 
a member of the Union’s negotiating committee. 
 
38. William Bergantino (Bergantino) has been employed by the Town as a patrol 
officer since September 1997.  (Exs. 50a, 50b).  Bergantino is a member of the Union.  
Prior to affiliation, Bergantino was a member and, in 2003 served as Vice-President, of 
OSPBA.  Bergantino is also a member of the Union’s negotiating committee.   
 
39. Cynthia Huckel (Huckel) was employed by the Town as a patrol officer from 
March 1999 to July 1, 2003, at which time she was laid off by the Town. (Exs. 16, 50a, 
50b).  Huckel was a member of the Union.  Prior to affiliation, Huckel was a member 
and, in 2003 served as Secretary, of OSPBA. 
 
40. Brian Ziolkovski (Ziolkovski) was employed by the Town as a patrol officer from 
October 1998 to June 30, 2003, at which time he was laid off by the Town. (Exs. 50a, 
50b).  Ziolkovski was a member of the Union.  Prior to affiliation, Ziolkovski was a 
member and, in 2003 served as Treasurer, of OSPBA.  Ziolkovski was a member of the 
Union’s negotiating committee.  Ziolkovski was rehired by the Town when a vacancy 

 9



was created due to a retirement within the Police Department and is currently employed 
by the Town as a patrol officer. 
 
41. In December 2002, OSPBA began to again discuss the possibility of affiliation 
with a national union.  The impetus for these discussions was the lack of progress in the 
ongoing contract negotiations for a successor agreement to the July 1, 1998 – June 30, 
2001 collective bargaining agreement.  Central to these discussions and efforts were 
DeMarco, Hull, Bergantino, Huckel, and Ziolkovski. 
 
42. Hull contacted the Union and invited it to make a presentation regarding the 
benefits of affiliation at the January 22, 2003 OSPBA membership meeting. 
 
43. On December 9, 2002, the Old Saybrook Police Commission held a meeting at 
which was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Ex. 39) reflect the following:  
 

The Chief discussed the budget proposal, which had been mailed in advance 
to each commissioner.  He noted that while the proposal reflects an 11% 
increase, after backing out fixed increases including the negotiated pay 
increases for PBA members, increased communications positions to meet 
2004 State mandates, and a 15% health insurance increase, the budget actually 
reflects a 4% increase …  Discussion of several line items followed, including 
comparison of other various towns’ communications budgets, to which we 
compare very favorably.  
 
The Commission then unanimously approved the proposed budget which did 
not include any layoffs within the Police Department and forwarded that 
budget to the Board of Selectmen. 

 
44. The Police Department operates a certified E-911 communication center 
responsible for dispatch functions for fire, ambulance, and emergency management.  The 
Police Department was designated by the State of Connecticut as a Public Safety 
Answering Point, and operates 24 hours a day year round.  (Ex. 45). 
 
45. Connecticut General Statute 28-25b requires all Emergency 911 Answering 
Points, including the Town, to provide emergency medical dispatching services to their 
communities by July 1, 2004.  Part of emergency medical dispatching services requires a 
dispatcher to remain on the phone until a first responder arrives on the scene. 
 
46. The National Fire Protection Association (NFPA) recommends “communications 
centers that provide emergency medical dispatching (EMD) protocols have two 
telecommunicators on duty at all times.”  (Ex. 43). 
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47. The proposed budget included additional civilian communication positions.  The 
Chief proposed this increase in order to effectively provide emergency medical 
dispatching services.   
 
48. In each of the previous two years, the Chief had unsuccessfully requested funding 
for these additional positions in his proposed budgets. 
 
49. There is no statutory requirement of two dispatchers per shift.   

50. Over at least the past fifteen years, the Town supplemented dispatcher shifts 
through the use of patrol officers. 
 
51. In regard to the Town’s use of patrol officers to cover dispatcher functions, the 
Chief testified that he “didn’t make an effort to go out and hire civilian dispatchers.  I did 
hire a couple of part timers, but I just – I hate to make this admission with the press here.  
It was a way for me at times to grow the department.” 
 
52. Representatives of the Union attended the January 22, 2003 OSPBA membership 
meeting and spoke to the members about the benefits and process of affiliation.  The 
Union’s representatives advised those present at the meeting that signature cards 
reflecting a member’s desire to affiliate with the Union would need to be collected from 
two-thirds of the membership. (Ex. 5). 
 
53, Ziolovski volunteered and solicited signatures in support of the affiliation from 
other members of the bargaining unit. 
 
54. On January 24, 2003, the Deputy Chief filed a report with the Chief detailing his 
findings of internet misuse from late July 2002 through December 2002.  The Deputy 
Chief’s report was a result of the Chief’s request for a time management study to 
determine whether personnel performing dispatch functions could also be utilized to 
perform administrative support functions in order to increase productivity.  (Ex. 12). 
 
55. The report included DeMarco’s internet usage during this time; sixty hours of non 
work-related internet usage, including approximately twenty of those hours spent on 
pornographic websites. The report also included the fact that five other officers spent up 
to a little over one hour on pornographic websites.  (Ex. 12). 

 
56. Larry Smith (Smith) was employed by the Town as a patrol officer from October 
2001 to June 30, 2003, at which time he was laid off by the Town. (Exs. 15, 50a, & 50b).  
Smith was a member of the Union.  Prior to April 2003, Smith was a member of OSPBA.   
 
57. Smith was supportive of the OSPBA’s efforts to affiliate with a national union 
and shared his opinion with other police department personnel. 
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58. On the evening of January 25, 2003, Constabulary Officer Thomas Newton 
(Newton) telephoned Smith at his home.  Newton is a friend of the Chief and a relative of 
Smith.  Prior to this call, Newton had contacted Smith by phone on no more than two 
occasions. 
 
59. During this telephone conversation, Newton expressed concern for Smith and 
advised him to think carefully about the affiliation issue.  Newton also told Smith he was 
attempting to look out for Smith, that the Chief, up to this point, thought highly of Smith, 
and reminded Smith that he was still on probation. 
 
60. On the morning of January 26, 2003, after working the evening shift and an 
overtime assignment, Smith observed the Chief and Newton engaged in conversation 
while sitting in Newton’s car outside of the Police Department.  Smith made this 
observation at approximately 10:30 am. 
 
61. On January 26, 2003 at approximately 11:00 am, Smith was about to conclude his 
overtime assignment when he was approached by the Chief.  The Chief requested Smith 
follow him so that the Chief could drop off his car and then Smith could transport the 
Chief back to the Police Department.  Smith complied with this request. 
 
62. During the car ride back to the Police Department, the Chief inquired as to 
whether Smith was enjoying his position as a patrol officer.  Smith assured the Chief that 
he did like his position.  The Chief and Smith then discussed recent state employee 
layoffs.  Smith expressed his opinion that he did not agree with Governor Rowland 
concerning the State’s treatment of those employees.  The Chief told Smith that he wasn’t 
privy to all the information to which the Governor had access when making certain 
decisions.  The Chief also informed Smith that, like the State, the Selectman would need 
to make cuts to the municipal workforce unless taxes were increased. 
 
63. On January 27, 2003, the Old Saybrook Police Commission held a meeting at 
which was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Exhibit 30) reflect the following: 
 

The Chief also reported that at that meeting, First Selectman Pace indicated 
the Department’s operating budget increase is equal to 2/10 of a mill.  
Considering the status of contract negotiations with the PBA, he requested 
that PBA pay increase projections be backed out of that budget, along with 
associated costs.  First Selectman Pace also discussed lay-offs.   The Chief 
objected to the idea, indicating he does not want to reduce successful service 
programs now in place. 

*** 

Commissioner Gallicchio inquired about whether the PBA’s move to join a 
national union would impact contract negotiations if successful.  The chief 
indicated the negotiations are back to “square one” and that the town’s 
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attorney reported that negotiations would have to be completed with the 
PBA’s current attorney. 

 
64. At the February 2, 2003 OSPBA meeting, the membership was informed that two-
thirds of the membership had signed cards expressing a desire to affiliate with the Union 
and that OSPBA was in the process of scheduling a vote on this issue. (Exs. 6, 8). 
 
65. On February 24, 2003, the Old Saybrook Police Commission held a meeting at 
which was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Exhibit 31) reflect the following: 
 

The Chief reported that he, Deputy Chief O’Brien, Comsr. Winkler, Ptl. 
Gardner and JoAnne Klingerman attended a budget workshop with First 
Selectman Pace and Selectman Thomas on February 19, 2003 to discuss the 
2003-2004 Operating Budget approved by the Commission at its December 9, 
2002 meeting, with PBA increases and related costs backed out, as requested 
by First Selectman Pace.  After extensive discussion, the following changes 
were made:  The full time Communications Technician line item for $33,155 
was dropped, and the $33,155 moved to the part time Communications 
Technicians line to provide two additional part time dispatchers, avoiding the 
cost of benefits.  The Chief indicated this change seems to be a theme with all 
agencies, to cut current and future expenses.  He reported that First Selectman 
Pace has asked that employees who leave not be replaced… the PBA contract 
negotiations have again broken down. 

*** 

[The Chief] reported the Town has received notification from the State that a 
petition from the PBA membership to join the IBPO has been received and the 
State will be investigating the validity of the petition and possibility of a vote.  
The Chief stated that he feels the presence of the IBPO will permit for a more 
businesslike atmosphere with future labor issues, and that other than the 
expenditure of dues borne by the individual officers, the presence of the IBPO 
will be a positive benefit to the department. 

 
66. By letter dated March 5, 2003, DeMarco was notified of pending disciplinary 
action stemming from his use of department computers for non-work-related functions, 
including sixty hours of personal internet use, approximately twenty hours of which were 
spent viewing pornography.  DeMarco, represented by the Union, eventually agreed to 
and served a forty-five day suspension, forfeited two weeks of vacation, and submitted to 
a fitness of duty exam as discipline for this conduct.  DeMarco had received no prior 
discipline.  
 
67. DeMarco acknowledges that his actions violated department policy. 

68. DeMarco’s misconduct and subsequent discipline resulted in negative publicity 
for the Police Department. 
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69. As of June 3, 2004, the five other officers implicated in the report for viewing 
pornography had received no discipline although discussion between the Town and their 
representatives were ongoing. 
 
70. Pornographic magazines are pervasive throughout the Police Department; the 
viewing of these materials is not an uncommon occurrence.   

 
71. No Police Department personnel have been disciplined as a result of either 
possessing or viewing pornographic magazines. 
 
72. Between February 2003 and March 24, 2003, Huckel initiated a conversation with 
the Deputy Chief regarding the possibility of affiliation.  Huckel asked the Deputy Chief 
if he foresaw any problems as a result of affiliation.  The Deputy Chief told Huckel that 
he was concerned for the bargaining unit members in that a certain flexibility would be 
lost if affiliation occurred.  The Deputy Chief used the example of Huckel currently being 
allowed to go home and see her daughter if her daughter were sick.  The Deputy Chief 
said Huckel would not be allowed that flexibility in the event of affiliation. He also 
advised Huckel that if affiliation occurred, she should become familiar with the collective 
bargaining agreement because it would be followed exactly. 
 
73. On March 5, 2003, Huckel received a written reprimand for disobeying an order.  
The discipline was premised on her attendance at a training class in February 2003.  In 
order to graduate from the ten week program in which she was enrolled with Department 
approval, it was necessary for Huckel to attend a class on February 13, 2003.  After being 
sick for a few days prior, Huckel received a call from Sergeant Barrows who left a 
message on her cell phone indicating she did not need to attend class that evening.  There 
is a dispute as to whether Barrows told Huckel not to attend or provided her with the 
option of not attending on the Deputy Chief’s direction.  Huckel believed she was given 
the option by the Deputy Chief not to attend and not a direct order to miss the training.  
The written reprimand was issued for disobeying a direct order to not attend the class. 
(Ex. 59). 
 
74. When Huckel attended the February 13, 2003 class, she exceeded the minimum 
number of hours guaranteed in the contract for training.   
 
75. At some point, the Deputy Chief inquired and was assured that if an officer 
missed a class, she could make the class up in the next ten week session and receive 
credit for the entire program.    
 
76 In discussing the reprimand with Huckel, the Deputy Chief asserted that he had to 
give her a written reprimand because the Union had come in and he had to follow the 
contract. 
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77. A grievance was filed on Huckel’s behalf by the Union.  Although the grievance 
was denied, the Town placed the reprimand in a file separate from Huckel’s personnel 
file.  

 
78. Robert Scavello (Scavello) was employed by the Town as a patrol officer from 
July 1999 to June 30, 2003, at which time he was laid off by the Town.  Scavello was a 
member of the Union.  Prior to April 2003, Scavello was a member of OSPBA.   
 
79. Scavello was supportive of the OSPBA’s efforts to affiliate with a national union 
and his fellow officers were aware of this support.   
 
80. In March 2003, prior to the March 24, 2003 affiliation vote, during a conversation 
in the lunchroom, the Deputy Chief asked Scavello what his opinion was on the 
affiliation.  Scavello told the Deputy Chief he supported affiliation.  The Deputy Chief 
told Scavello that he believed affiliation was a good idea also.  Scavello did not believe 
the Deputy Chief was sincere.  Also during this conversation, the Deputy Chief reminded 
Scavello that the Deputy Chief was being interviewed in conjunction with a background 
check for another position for which Scavello had applied. 
 
81. The following day at the end of shift, the Deputy Chief again reminded Scavello 
that the Deputy Chief would soon be interviewed in regard to Scavello’s background 
check.  When Scavello attempted to walk away from the Deputy Chief, the Deputy Chief 
grabbed his arm and again reminded Scavello that he would soon be interviewed. 
 
82. A few days later, the Deputy Chief again raised the topic of the interview for the 
background check with Scavello and added that he, the Deputy Chief, could always slip 
something into Scavello’s file. 
 
83. On March 17, 2003, the Deputy Chief was interviewed by the Department of 
Public Safety Division of State Police regarding Scavello’s pending application.  The 
Deputy Chief “spoke highly of the applicant and expressed remorse to lose him.”  (Ex. 
58). 
 
84. On March 17, 2003, in preparation for the March 24, 2003 vote on affiliation, 
Hull and Huckel posted signs in the squad room and break room at the Police 
Department.  Both of these areas were utilized by the Chief,the Deputy Chief, and 
bargaining unit members. 
 
85. Hull and Huckel also prepared and sent letters to each member of the bargaining 
unit advising them of the scheduled vote on affiliation.  (Ex. 7). 
 
86. On March 24, 2003, by a vote of 16 in favor and 5 opposed, the OSPBA voted to 
affiliate with the Union.  The officers of the OSPBA, DeMarco, Bergantino, Huckel, and 
Ziolkovski  then signed an affiliation agreement with the Union.  (Exs. 8, 9). 
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87. On March 27, 2003, the Old Saybrook Police Commission held a meeting at 
which was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Exhibit 32) reflect the following: 

  

The Chief also reported the line item for Bellandese in the Personnel section 
of the new budget has been eliminated.  He explained that the position had not 
been filled, but, by agreement with the Selectmen’s office, had been kept in 
the budget to defray overtime costs of covering that position, without 
incurring the costs of benefits.  However, he has been informed that the line 
item has been removed, and $19,000 of it placed in an “Additional Overtime” 
line item, and our projected budget reduced by the balance of $26,000.  This is 
a reflection of necessary cuts being made to all town departments due to loss 
of State funding. 
 

88. By a letter dated March 31, 2003, the Union notified the Town that the Union was 
now the exclusive bargaining agent. (Ex. 10). 
 
89. Prior to April 1, 2003, the Board of Selectmen examined each line item in the 
departments’ proposed budgets in an attempt to identify savings.  For instance, First 
Selectman Pace testified that the budget was examined to see “what we had within the 
budget that could be looked at as a deferral or a delay.  The delay would give us cash 
flow.  The deferral would put it off for a year.” 
 
90. On April 1, 2003, the Old Saybrook Board of Finance held a meeting at which 
was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Exhibit 61) reflect the following: 
 

M. Pace made an indirect request to M. Guiliano to find out why there is a 
mandate to have two employees on Communications, 24/7, and if there is a 
possibility of changing that.   

*** 

It was suggested by the Board of Finance that in order to meet the one mill 
increase $100,000 would be needed from the BOE and $55,000 from the 
Town Government.  M. Pace said that if he has to cut $55,000 then it would 
have to be by eliminating personnel from the Police Dept. 

 
91. On the “general government side” of the budget, First Selectman Pace testified:  
“I was starting to reorganize some of the other offices where we had an opportunity to 
change a job description, so to speak.  We had a person leave.  We took that job and 
moved somebody from a part time job in and eliminated that part time job. We had 
another person leave and we went from I think two and a half positions to one and a half 
positions in land use.  So, we were looking for a means to use our human resource 
dollars.” 
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92. In April 2003, Huckel was informed that approval for vacation days requested 
later in that month was rescinded.  Huckel had previously exceeded her contractual 
vacation allotment by 2.5 days and was not entitled to any additional vacation days. (Ex. 
48). 

 
93. In April 2003 during a shift change, Huckel and other bargaining unit members 
were discussing the successful affiliation and the process for electing officers in the 
Union.  During this conversation, the Deputy Chief approached Huckel, put his arm 
around her, and asked her to remember that he’d screw her with a smile on his face. 
 
94. In April 2003 there was a discussion in the squad room involving Huckel and 
other bargaining unit members.  During the course of that discussion, the possibility of a 
layoff to meet the $55,000 shortfall was discussed.  Huckel speculated that Patrol Officer 
Ryan Walsh (Walsh) would be the person in danger of losing his job.  The Deputy Chief 
entered the room and told Huckel that Walsh’s position was funded by a grant and that 
she should be worried about losing her own job. 
 
95. On April 20, 2003, Patrol Officer Adam Stuart (Stuart) entered the Town transfer 
station using keys in his possession, outside of its normal operating hours, and left 
mattresses.  After investigation, no discipline was issued. 
 
96. On April 22, 2003, the Old Saybrook Board of Finance held a meeting at which 
was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting, as amended on May 6, 2003 (Exhibit 62, 63), reflect the following: 

 
G. Caouette said that this subject had been discussed at previous meetings and 
made a motion that $100,000.00 be taken from the BOE’s budget and 
$55,000.00 be cut from the Town General Government budget, specifically, 
the Police personnel line item.  K. Gibble seconded.  The motion carried; G. 
Whelen and M. Evangelisti opposed. 

 
97. The cut in funding at the Board of Education did not result in any layoffs although 
some savings were achieved through attrition.  (Exs. 62, 63). 
 

98. On April 28, 2003, the Old Saybrook Police Commission held a meeting at which 
was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Exhibit 33) reflect the following: 

 
Mr. Pace indicated he was attending the meeting as an ex-officio member of 
the board and that he recognized the statutory authority of the Police 
Commission and the separation between the commission and the selectmen’s 
office.  In light of the public personnel problems as well as the labor 
difficulties, he felt that he represented the town as a whole and the town’s best 
interests and was here to assure the public that all operating policies and 
procedures were in place and up to date and that weaknesses in the department 
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perceived by the commission were being addressed… Mr. Pace also inquired 
as to the status of a potential reorganization, to which Mr. Sparaco responded 
that the commission had already taken some steps and was pending 
finalization of any such plan until a formal labor contract had been reached 
with the Old Saybrook PBA… The potential for layoffs was discussed over 
the realignment of personnel in order to meet the reduction. 

*** 

 
Chief Mosca reported that the Board of Finance reduced the Personnel section 
of the projected 03-04 Budget by $55,000.  Discussion ensued regarding 
possible allocations of that reduction.  The Commission will address this 
reduction after the budget has been approved. 
 

99. In May 2003, Hull was nominated to serve as President of the Union and was 
elected to this position in June 2003. 

 
100. In June 2003, Hull’s assignment was changed to that of relief sergeant.  A relief 
sergeant is utilized to fill in on shifts where there is a need for supervision.  This 
assignment differed from Hull’s previous assignments in that he no longer had a regular 
shift to which he was scheduled.  Prior to Hull’s assignment, the Police Department 
designated one relief sergeant.  This had been the practice for a minimum of six years.  
Hull’s new assignment resulted in two designated relief sergeants.  When he inquired as 
to the change in his schedule, Hull was told the Deputy Chief had ordered the change. 
 
101. On June 16, 2003, the Old Saybrook Police Commission held a meeting at which 
was discussed the proposed budget for fiscal year 2003-2004.  The minutes for this 
meeting (Exhibit 34) reflect the following: 

 
The Chief further reported that the Personnel portion of the operating budget 
that passed by referendum had been reduced by the Board of Finance by 
$55,000.  Subsequently, he, Ken Gibble, Chairman Sparaco and Comsr. 
Winkler had met with the Selectmen, offering to give up a car if necessary, to 
avoid cutting the personnel area of the budget, but were informed that the 
Board of Finance had specified the reduction was to be made from the 
personnel area of the budget.  Chairman Sparaco had charged the Chief to 
come up with a plan to facilitate this reduction, keeping in mind that the 
department had to meet new State mandated Emergency Medical Dispatch 
requirements.  The Chief and staff members met to come up with a plan, and 
the only plan that made sense was to replace police officers with 
communications personnel, who earn a much lower rate of pay.  He explained 
that the department’s communications division had not replaced two full time 
communications people lost through untimely death and attrition, and that 
police officers and sergeants regularly worked the desk.  He explained that 
reducing the number of officers, and replacing them with lower paid 
communications technicians would facilitate a savings while not reducing the 
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number of officers out on the road.  He suggested that officers whose jobs 
were being eliminated should be offered the communications positions 
because they were already trained and certified, which would allow them job 
and benefit continuity.  Should police positions be increased in the future, 
these officers would be the first considered to fill the positions.  Discussion 
followed regarding current communications practice, the number of officer 
positions to be eliminated, and the number of communications positions to be 
added.  Further discussion was had regarding grant staffing requirements and 
union contract requirements… Further discussion covered pay rates of most 
officers (top step) compared to communications technician pay; comparison 
of benefits of the two separate unions involved; advantage to the town in 
receiving the same services for less expense, and which officers would be 
terminated as police officers. 

 
102. At that meeting, the Police Commission voted to increase the number of 
communication technicians by four and eliminate four full-time police positions.  Those 
officers to be laid off included:  Ziolkovski, Smith, Scavello, and Huckel (the least senior 
four officers with the exception of Ryan Walsh).  The Police Commission noted that 
while patrol officer Ryan Walsh was less senior, his position was funded by a federal 
grant, the terms of which mandated he remain in order to continue to receive the funding. 
(Ex. 34). 
 
103. On average, employing a civilian dispatcher rather than using a patrol officer to 
perform dispatch functions yields a $12,000 annual savings. 
 
104. The Town was in the process of purchasing three new police cars at a cost of 
$62,000 at the time the layoffs occurred; those cars were subsequently purchased. 

 
105. The Chief also noted weaknesses in supervision were discovered through the 
Deputy Chief’s time management study.  He expressed the belief that these weaknesses 
were a result of too few middle managers and suggested that, at some point in the near 
future, the department will need to increase the number of officers.  The Chief further 
asked the Police Commission to promote the person at the top of the sergeant’s selection 
list to Sergeant in order to provide supervision for a separate division which included 
communications/dispatch functions. (Ex. 34). 
 
106. Sergeants are compensated at a higher salary than patrol officers.  (Ex. 4). 

107. On June 17, 2003, Ziolkovski, Smith, Scavello, and Huckel were informed via 
memoranda they would be laid off effective June 30, 2003. (Exs. 15, 16,17). 
 
108. Included in the notice of layoff for each officer was the following (Exs. 15, 16, 
17): 
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Please be advised that along with the decision to eliminate four (4) full-time 
Patrolmen, the Police Commission has authorized the addition of four (4) full-
time Communications Technicians.  Therefore, although members of the 
Support Staff bargaining unit shall have the right to bid on these new 
positions, which I expect will be available July 1, 2003, we do not expect that 
there will be any qualified internal applicants for these positions.  Therefore, 
in the event that there are work opportunities in these new positions, I would 
strongly encourage you to apply. 

 
109. None of those laid off applied for the communication technician positions. 

 
110. The Chief made efforts to identify police departments in need of personnel and 
provided information to those laid off regarding job openings in nine different police 
departments.  The Chief also offered to support their applications. (Exs. 19a, 19b, 20a, 
20b, 20c, 25, 36). 

 
111. Smith is currently employed as a patrol officer by the Southington Police 
Department.  Prior to this, he was unemployed for approximately eight weeks. 
 
112. Scavello is currently employed as a patrol officer by the Town of Groton Police 
Department and has been so employed since October 2003. 
 
113. Huckel began a part-time job with variable hours in January 2004.  Prior to that 
time, she was unemployed.  When considered for a position with the Clinton Police 
Department, Huckel withdrew her application. 
 
114. The Police Department continues to supplement civilian dispatchers with patrol 
officers performing dispatch functions.  Patrol officers currently perform dispatch 
functions less frequently than they did before the layoffs. 
 
115. As of July 1, 2004, the Town and the Union had not reached agreement on a 
successor contract to the July 1, 1998 to June 30, 2001 collective bargaining agreement. 
  
116. In August 2003, First Selectman Pace made the following statement in his 
reelection campaign:  “Our town is strong financially, our tax base is stable, and we have 
been able to help our residents with an elderly property tax relief program and a tax 
abatement plan for our volunteer firemen.” (Ex. 72). 

 
CONCLUSIONS OF LAW 

 
1. An employer’s discrimination and retaliation against employees for engaging in 
protected, concerted activity is a violation of the Act. 
 
2. To establish a prima facie case, the Complainant must show that the employee 
engaged in protected, concerted activities; the employer had knowledge of those 
activities; and the employer harbored anti-union animus.  Once a prima facie case is 
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established, the burden shifts to the employer to establish a legitimate, nondiscriminatory 
reason for the adverse action. 
 
3. The Town violated the Act when it laid off Huckel, Smith, and Scavello in 
retaliation for engaging in protected, concerted activity. 

 
DISCUSSION 

 

 The Union claims the Town violated the Act when it discriminated against and 
laid off three bargaining unit members, Huckel, Smith, and Scavello, in retaliation for 
engaging in protected, concerted activity.1  The Town first argues that the Union failed to 
establish anti-union animus.  In the alternative, the Town argues that the same decision to 
layoff Huckel, Smith, and Scavello would have been made absent an improper motive.  
In this case, we agree with the Union. 
 

It is a prohibited practice within the meaning of the Act for an employer to 
discriminate against an employee for engaging in union or other protected activities.  This 
Board has repeatedly affirmed the proper method of analysis applied to such cases. 
 

Where a complainant alleges that employees were discriminated against in their 
employment because of activity on behalf of a Union, the complainant has the 
initial burden of proving that the discriminatory action was taken because of these 
protected activities, or at least that the protected activities were a substantial 
factor in bringing about the adverse actions.  Connecticut Yankee Catering Co., 
Inc. Decision No. 1601 (1977).  Using an analytical framework such as is found 
in Wright Line, 251 NLRB 1083, 105 LRRM 1169 (1980); enforced, 622 F.2d 
899 (1st Cir. 1981); cert. denied, 455 U.S. 989, 102 S. Ct. 1612, we determine first 
whether a complainant has established a prima facie case of discrimination.  Once 
the prima facie case is established, we then determine whether the employer has 
established an affirmative defense thereto.  Town of Greenwich, Decision No. 
2257 (1983), aff’d O’Brien v. State Board of Labor Relations, 8 Conn. App. 57 
(1986); and Town of Windsor Locks, Decision No. 2836 (1990), appealed on 
other grounds, aff’d Police Department of the Town of Windsor Locks v. 
Connecticut State Board of Labor Relations, et al., 255 Conn. 297 (1993); 
Sheriff’s Department Fairfield County, Decision No. 3106-B (1993). 
 
A prima facie case includes proof that 1) the employee engaged in protected, 
concerted activities, 2) the employer had knowledge of those activities, and 3) the 
employer harbored anti-union animus.  See Sheriff’s Department Fairfield 
County, Decision No. 3106-B (1993), citing Hardin, Developing Labor Law, 
Third Ed. (1992) at p.194. 
 

Torrington Board of Education, Decision No. 3204 (1994). 

                                                 
1 The Union does not pursue its claim with regard to Ziolkowski because he was rehired by the Town. 
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 If the Union is able to establish a prima facie case, the burden then shifts to the 
employer to establish an affirmative defense.  The employer may establish such a defense 
by proving that the same actions would have been taken absent an improper motive.  That 
is, the presumption of discrimination may be rebutted by showing that the employer 
would have taken the same action with regard to the affected employee for a legitimate 
reason.  City of Hartford, Decision No. 3785 (2000). 
 
In regard to the first prong necessary to establish a prima facie case, 

 We have adopted in our definition of protected, concerted activity” both the 
definition set forth in Meyers Industries, 286 NLRB 493, 115 LRRM 1035 (1984) 
(Meyers I) (“engaged with or on the authority of other employees, and not solely by or on 
behalf of the employee himself”) and that in NLRB v. City Disposal Systems, 465 U.S. 
822, 115 LRRM 3193 (1984) (“invocation of a right derived from a collective bargaining 
agreement”).  Town of East Haddam, supra; Board of Trustees for State Technical 
Colleges, Decision No. 2725 (1990). 
 
Town of Wallingford, Decision No. 3999 (2004). 
 
 In the instant case, the Union successfully established that Huckel, Scavello, and 
Smith engaged in protected, concerted activities and the employer had knowledge of 
those activities.  Huckel was active in the OSPBA and was actively involved in the 
campaign to affiliate the OSPBA with the Union.  She was a local officer who posted 
signs advising members of the date and location of the affiliation vote and vocally 
supported the affiliation.  The employer was well aware of Huckel’s protected, concerted 
activities. 
 
 Scavello and Smith were not as active as Huckel in the affiliation drive.  
However, both supported the affiliation efforts and their support was known to their 
fellow officers.  Fundamental to Section 7-468 of the Act, is the right of employees to 
“join or assist any employee organization.” and “to bargain collectively through 
representatives of their own choosing.”  Here, Scavello and Smith signaled their intent 
and did support the choice to have the Union as their representative.   
 

The employer had knowledge of Scavello and Smith’s protected, concerted 
activities.  Scavello discussed his support of the affiliation with the Deputy Chief.    
Smith made his support of the affiliation known to members of the department, including 
Newton.  Given the relatively small size of the department, the personal nature of the 
relationship between Newton and the Chief, and the conversation the Chief initiated with 
Smith directly following Newton’s phone call to Smith, we find the Town knew of 
Smith’s protected, concerted activities. As the employer was aware of Smith and 
Scavello’s protected, concerted activities, the Union has satisfied the first two prongs of 
its prima facie case. 
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 In regard to the third prong necessary to establish a prima facie case,  
 

The Labor Board has recognized that direct evidence of discriminatory motive is 
frequently unavailable, and therefore the Union is entitled to the benefit of reasonable 
inferences under the circumstances.  Town of Hamden (Police), Decision No. 2394 
(1985).  In this regard, the Labor Board considers indirect evidence of anti-union bias 
such as the timing of an employer’s decision in relation to the protected activity (Town of 
East Haven, Decision No. 2830 (1990)), and the “type and severity of the punishment 
imposed for the alleged employee wrondoing.”  Town of Trumbull, Decision No. 3056 
(1992), citing Beebe School Transportation, Inc., Decision No. 1731 (1979).  
City of Hartford, Decision No. 3785 (2000). 

The record is replete with evidence of the Town’s opposition to affiliation.  As 
background, beginning in 1997, the Chief and the Deputy Chief made clear their 
opposition to an affiliation of the OSPBA with a national union.  The Chief told Hull that 
he found it personally insulting that the bargaining unit would consider an affiliation.  
The Deputy Chief went farther than that.  He warned groups of bargaining unit members 
at shift changes and in one-on-one conversations that their working conditions would be 
negatively impacted if they chose to affiliate.   

 
In 1997, the Deputy Chief insinuated to Hull that Hull would lose his promotional 

rank of sergeant if he continued to support affiliation.    The Deputy Chief also attempted 
to threaten Hull through Bellandese and warned Bellandese not to disclose the Deputy 
Chief’s involvement.  While these incidents are remote to the 2003 affiliation, they 
provide important background to the events of 2003 and fostered the widespread belief 
among the members of the bargaining unit that affiliation may very well lead to reprisals 
by the Town. 
 

During the next round of affiliation activity, the Town again demonstrated its 
anti-union animus.  Examples of this animus include the comments made by the Deputy 
Chief to bargaining unit members.  These comments include:  the Deputy Chief ‘s 
warning to Huckel that bargaining unit members would lose certain benefits if affiliation 
occurred and advice to become more familiar with the collective bargaining agreement; 
the Deputy Chief’s remark to Huckel explaining she received a written reprimand 
because the Union had come in and he had to follow the contract; the Deputy Chief’s 
remark to Scavello that he could always slip something negative into his file; the Deputy 
Chief’s remark to Huckel that he’d screw her with a smile on his face; and the Deputy 
Chief’s remark to Huckel that she should be worried about her job.   

 
In addition to the comments made by the Deputy Chief, the Town engaged in 

actions that further establish its anti-union animus.  On March 5, 2003, nineteen days 
before the affiliation vote, Huckel was issued a written reprimand for attending a class 
approved by the Town.  The record is unclear as to whether Huckel was provided the 
option not to attend or ordered not to attend.  Regardless, the Town asserted that if 
Huckel attended this last class necessary to graduate from the program, she would have 
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received more than the minimum number of training hours guaranteed by the collective 
bargaining agreement.  The record does not reflect the Town ordering any other 
bargaining unit member not to attend trainings as a result of this concern.   

 
It is suspect that the Town would sanction a training for Huckel knowing the 

minimum training hours involved beforehand and then later decide, during the midst of 
an affiliation drive, that this approval was problematic.  Huckel did attend the training 
believing she had been given that option and the Town issued her a written reprimand for 
failure to obey an order.  When later explaining the discipline to Huckel, the Deputy 
Chief told her that now that the Union was present, the contract must be followed.  
Because the record does not reflect the Town ever expressed a similar concern in the past 
where a member was told not to attend the last class in a preapproved training course, 
because the minimum number of training hours reflected in the collective bargaining 
agreement did not change after the Town approved Huckel’s training, and because of the 
timing of the incident, we find these events give rise to a reasonable inference of anti-
union animus. 

 
Further evidence of the Town’s anti-union animus is found when examining the 

reassignment of Hull in June 2003.  In May 2003, Hull was nominated to serve as 
President of the Union and then elected to this position in June 2003.  Also in June 2003, 
Hull’s assignment was changed to relief sergeant, and, as a result of this change, Hull was 
no longer scheduled to a regular shift, a less desirable assignment.  Historically, the Town 
only designated one relief sergeant.  The designation of Hull as a relief sergeant resulted 
in two designated relief sergeants.  Hull was told the Deputy Chief had ordered the 
change.  Because the Town had historically designated only one relief sergeant, because 
the Deputy Chief had previously made comments regarding Hull’s assignment, tying it to 
resolving union negotiations, and because of the timing involved, we also find these 
events give rise to a reasonable inference of anti-union animus.2

 
 While we do not conclude that the events related by Smith and Scavello provide 
evidence of anti-union animus specifically focused on these two aggrieved members, the 
information furthers our conclusion that the Town generally harbored anti-union animus.  
It is again important to note that of the three members laid off and not recalled, Huckel 
was an officer of the OSPBA, actively involved in the affiliation drive, and was an 
individual for whom the Town displayed specific animus in regard to her union activities.  
In order for the Town to reach Huckel in the layoff, it was necessary, under the terms of 
the collective bargaining agreement, to first layoff two other members who supported 
affiliation, Smith and Scavello. 
 
 On the basis of the entire record, we find the Union met its burden when it 
demonstrated that Huckel, Smith, and Scavello were engaged in protected, concerted 
activities; the employer knew of those activities; and that the Town harbored anti-union 

                                                 
 2 The Union does not allege the Town’s actions against Hull as a separate violation of the Act.  As such, 
our findings regarding Hull’s assignment served only as evidence of the Town’s animus and do not result in 
a specific order regarding Hull. 
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animus.  Because the Union successfully established a prima facie case of discrimination 
and retaliation in violation of the Act, we now turn to the question of whether the 
employer established an affirmative defense to rebut the prima facie case.  The Town 
argues that the layoffs would have occurred even absent the improper motive.  We do not 
find this to be the case. 
 
 In the Town of Wallingford, Decision No. 3999 (2004), we discussed the burden 
faced by the employer once a complainant successfully establishes a prima facie case as 
follows: 
 

Where a complainant establishes a prima facie case of discrimination, an 
employer may still rebut that case and prove that the protected, concerted activity 
or union activity was not the reason for the adverse action, which was taken 
instead for a legal reason.  Where a discharge is motivated by two reasons, one 
legal and the other illegal, the burden is on the employer to separate the two and 
show that the discharge would have occurred even in the absence of the illegal 
motivation.  This analysis arises out of Wright Line, 251 NLRB 1083, 105 LRRM 
1169 (1980); enfd. 622 F.2d 899 (1st Cir. 1981); cert. denied 455 U.S. 989.  See 
Town of Greenwich, Decision No. 2269 (1984); Sheriff’s Department, supra and 
cases cited therein. 

 
In the instant case, the Town asserted the layoffs were motivated by the following 

three factors:  1) the need to address the $55,000 cut made by the Board of Finance to the 
personnel line item; 2) the reorganization of communication responsibilities in the police 
department to meet new standards; and 3) the negative publicity surrounding the 
DeMarco pornography incident. Our case law is clear that “the decision to eliminate 
positions and lay off employees falls within the area of managerial prerogative so long as 
the decision is not improperly motivated (e.g., by anti-union animus) or does not 
constitute a repudiation of the contract.”  New Haven Parking Authority, Decision No. 
3523 (1997).  However, we do not believe the Town would have laid off Huckel, Smith, 
and Scavello but for the illegal motivation. 

 
 We view with much skepticism the Town’s decision to lay the entire burden of 
the $55,000 reduction in general government funds on the shoulders of the Police 
Department personnel line item.  First, that decision does not make sense when evaluated 
in light of other actions taken by the Town.  The evidence and testimony indicate that the 
First Selectman insisted that the reduction had to come from the police personnel line 
item through layoffs.  Yet, the First Selectman also testified that personnel cost 
reductions are usually accomplished through attrition.  In fact, the Board of Education, 
which had to absorb a $100,000 reduction, did not appear to lay off any employees while 
absorbing that cut.  No convincing testimony was offered as to why attrition was not 
considered or evaluated on the general government fund side.   
 

Additionally, the value of the salaries and benefits of the police officers greatly 
exceeded the level of the cut.  There is no explanation in the record of why four full 
officer positions had to be eliminated to accomplish the reduction even given that 
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communications personnel were hired.  This is especially confusing given that the Town 
purchased three new police cars during this time at a cost of $62,000.  The cars were 
purchased in spite of the Chief’s offer to “give up” a car in order to save jobs and in spite 
of the First Selectman’s testimony that the Town looked to deferral or delay in 
purchasing in order to achieve budget reductions.  Finally, at the same time that the 
layoffs were to occur, the Chief was requesting promotion of a patrol officer, presumably 
with an increase in pay.  

 
Also casting doubt on the legitimacy of the Town’s assertion is the timing of the 

decision to lay off bargaining unit members.  The decision came within a few months of 
the affiliation and during the time when the Deputy Chief made threatening remarks to 
Huckel.  The First Selectman decided to take all necessary cuts from the police personnel 
budget one day after the Union informed the Town of its status as the bargaining 
representative.  Also significant is the First Selectman’s appearance at a Police 
Commission meeting on April 28, 2003 where he discussed his views of the department’s 
“labor difficulties” in the context of discussions concerning layoffs and reorganization.  
Selectman Pace did not normally appear at the Commission’s meetings and openly 
proclaimed his intent to represent the Town’s interests in light of the personnel problems 
and labor difficulties.  We simply cannot ignore this cumulative evidence clearly 
indicating that the layoffs were tied to the union activities at the time and that the $55,000 
general government deficit would not have fallen totally on the shoulders of the 
bargaining unit but for that activity. 

 
 The Town also asserts that the layoffs were motivated by a desire to reorganize 
the communication responsibilities performed by personnel of the Police Department.  
The Chief alleged that the reorganization was necessary because of the new standards 
effective July 1, 2004 (and which did not mandate the assignment of two dispatchers per 
shift), one year subsequent to the layoffs.  This explanation is unconvincing. 
 
 First, the Chief knew of the new standards prior to his initial budget submission in 
December 2002 and did not propose a reorganization at that time.  Although the Chief 
proposed additional funding to hire civilian dispatchers, when the request was rejected, 
the Chief again did not propose reorganization or layoffs.  This response was consistent 
with the Chief’s response in the previous two budgets when these same requests were 
denied. 
 
 Second, the Chief admitted he often used uniformed personnel to fill civilian 
dispatcher shifts and, in fact, he “didn’t make an effort to go out and hire civilian 
dispatchers … It was a way for me at times to grow the department.”  Adding to the 
evidence that the Chief did not consider layoffs or reorganization prior to affiliation is the 
fact he directed the Deputy Chief to conduct a time management study to determine how 
to more effectively utilize the time of officers while they were assigned dispatch 
responsibilities.  It appears the only significant change in circumstance which caused the 
Town to deviate from its policy of utilizing uniformed personnel to perform dispatch 
responsibilities was the affiliation of March 24, 2003. 
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 Finally, the Town asserts that a factor in its decision to layoff three officers was 
the public outcry surrounding the DeMarco/pornography incident.  This explanation does 
not seem creditable.  Fifteen months after DeMarco received notice of discipline, the five 
other officers whose conduct was discovered at the same time as DeMarco’s had not been 
disciplined.  The Town offered no credible reason as to the delay.  The Town also offered 
no credible reason as to why on duty officers regularly viewing pornographic magazines 
were never disciplined.  This leads us to conclude that the Town was not so concerned 
with its public image and we simply do not believe that the Town laid off four officers in 
response to the public’s concern about on duty police officers viewing pornography.3
   
 Based upon the entire record, we reject the Town’s asserted justification for the 
layoffs as pretextual and further find that the substantial motivation behind the layoffs 
was in order to retaliate and discriminate against the three officers for supporting the 
affiliation. 
 
 In determining the remedy appropriate for this case, we are guided by the Act 
which provides broad remedial powers to the board.  Such powers include the issuance of 
a cease and desist order and “other affirmative action as will effectuate the policies of the 
Act.”  Conn. Gen. Stat. § 7-471 (5).  We find that these policies will best be served by an 
appropriate cease and desist order.  We further order that Huckel, Smith, and Scavello be 
offered reinstatement and made whole for losses suffered as a result of the unlawful 
terminations. 

ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
ORDERED that the Town shall: 

I. Cease and desist from discriminating against employees due to the exercise of 
their rights under the Act; 

 
II. Take the following affirmative action which we find will effectuate the 

policies of the Act: 
 

A. Immediately offer reinstatement to Huckel, Smith, and Scavello to their 
former positions at the same salary and benefit level that they would have 
been at but for their unlawful termination; 

 
B. Make whole for all losses suffered Huckel, Smith, and Scavello; 

                                                 
3 We note here that we do not rely on DeMarco’s discipline related to the pornography as evidence of any 
anti-union animus, and we specifically do not rely on the facts surrounding the pornography investigation 
except in considering the Town’s defense as described above.  Likewise, we have disregarded the incident 
involving Officer Smith and the mattresses as that strange incident appears unrelated to the rest of this 
situation. 
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C. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of the posting, in a conspicuous place where the 
members of the bargaining unit customarily assemble, a copy of this 
Decision and Order in its entirety. 

 
D. Notify the Connecticut State Board of Labor Relations at its office at 38 

Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by the Town of 
Old Saybrook to comply herewith. 

 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 

     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 

Wendellal A. Battey 
Board Member  

.   
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 30th 
day of September, 2005 to the following: 
 
Attorney Michael J. Brady 
NAGE/IBPO       RRR 
346 Main Street 
Cromwell, CT 06416 
 
Attorney Miguel A. Escalera, Jr.  
Kainen, Escalera & McHale     RRR 
21 Oak Street, Suite 601 
Hartford, CT  06106 
 
   

_________________________ 
  Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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