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DECISION AND ORDER  
 

 On June 7, 2002, Local 317, IBPO (the Union) filed a complaint with the 
Connecticut State Board of Labor Relations (the Labor Board), alleging the Town of 
Stonington had violated the Municipal Employee Relations Act (the Act or MERA) by 
unilaterally eliminating paid sick leave of a bargaining unit member in violation of past 
practice and repudiating the collective bargaining agreement by failing to pay the 
employer’s share of a bargaining unit member’s health insurance coverage. 
 
 After the requisite preliminary steps had been taken, the parties came before the 
Labor Board for a hearing on June 10, 2003, September 22, 2003, and October 8, 2003.  
All parties were afforded a full opportunity to adduce evidence, examine and cross-
examine witnesses and make argument.  All parties filed post-hearing briefs, the last of 
which was received by the Labor Board on February 24, 2004.   
 
 On the basis of the record before us, we make the following findings of fact and 
conclusions of law and we issue the following order. 
 



FINDINGS OF FACT 

 
1. The Town is a municipal employer within the meaning of the Act. 
 
2. The Union is an employee organization within the meaning of the Act, and, at all 
material times, has been the exclusive bargaining representative for a unit of police 
officers, including all regular full-time police officers, sergeants, and lieutenants, 
employed by the Town. 
 
3. At all material times, the Town and the Union have been parties to a collective 
bargaining agreement with effective dates of July 1, 1999 to June 30, 2002. (Ex. 9). 

 
4. The collective bargaining agreement contains the following relevant provisions: 

 
ARTICLE III – MANAGEMENT RIGHTS 

3.1 The Employer shall not be limited in any way in the exercise of the 
functions of management and shall have retained and reserved unto itself 
the right to exercise, without bargaining with the Union, all the powers, 
authority and prerogatives of management including, but not limited to, 
the following items: 

 
a. the operation and direction of the Police Department; 

b. the determination of the level of services to be provided; 

c. the direction, control, evaluation and supervision of officers; 

d. the increase, change or discontinuation of operations in whole or in part; 

e. the institution of technological changes; 

f. the revising of processes, systems or equipment; 

g. the alteration, addition, or elimination of existing methods, equipment, or 
facilities; 

 
h. the determination of the location, organization, number and training of 

personnel of the Police Department; 
 

i. the assignment to duty stations; 

j. the management of its operation; direct, select, decrease and increase the 
work force; 
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k. the hiring, promotion, demotion, transfer, suspension, discipline, discharge 
or layoff of the work force; 

 
l. the scheduling of operations; 

 
m. the decisions concerning outside purchases of product and services;  

n. the maintenance, discipline and efficiency of employees; to prescribe rules 
to that effect; 

 
o. the establishment and change of standards and quality standards; 

p. the determination of the qualifications of employees; 

q. the efficient running of the department; 

r. the determination and interpretation of job descriptions; 

s. the scheduling, establishment, change and enforcement of schedules and 
shifts; 

 
t. the assignment of overtime; 

u. the making, amendment, and enforcement, following reasonable notice of 
such rules, regulations operating and administrative procedures from time 
to time as the Employer deems necessary; provided, however, that no 
specific provision in this Agreement is violated. 

 
During an emergency, the Employer shall have the right to take any action 
necessary to meet the emergency notwithstanding any contrary provisions of 
this Agreement. 
 

ARTICLE XII – GRIEVANCE AND ARBITRATION 

12.1 In order to insure fair and equitable treatment of all members of the Police 
Department, there is hereby established a formal procedure to permit discussion 
and resolution of grievances. 

 
A. Definition of a grievance shall be as follows: 

1. Discharge, suspension or other disciplinary action. 

2. Disputes arising out of claims of discrimination under Article IV, 
Civil Rights, provided however the arbitrator shall not have 
jurisdiction to hear or decide (i.e. grievance shall not be arbitrable) 

 3



claim(s) of discrimination which has been or will be filed in State 
or Federal Court and/or with a state or federal agency or 
commission including but not limited to the Connecticut 
Commission on Human Rights and Opportunities (CHRO) or 
Equal Employment Opportunity Commission (EEOC). 

 
3. Interpretation and application of Rules and Regulations of the 

Police Department and interpretation and application of the 
Articles and Sections of this Agreement. 

*** 

 
ARTICLE XIII- INSURANCE AND RETIREMENT 

 
13.1 A. The Town shall provide eligible employees and their eligible 
dependents, the Blue Cross/Blue Shield Century Preferred Plan or similar group 
health and hospitalization insurance.  The town, however, reserves the right to 
change or provide alternate insurance carriers, health maintenance organizations 
(HMO), or benefit levels or to self insure as it deems appropriate for any form or 
portion of insurance coverage referred to in this article, so long as the new 
coverage and benefits are comparable to the conventional insurance set forth 
above. 

 
B. Premium Sharing:  Each employee shall be responsible for five percent 

(5%) of the applicable conventional premium rate (COBRA rate) 
determined by the insurance carrier or administrator for all health 
insurance benefits excluding life insurance and accidental death and 
dismemberment.  An employee with individual coverage shall have 
deducted from his/her monthly wages five percent (5%) of the monthly 
conventional premium rate (COBRA rate) for individual coverage.  An 
employee and spouse or an employee and eligible dependent, (two person 
coverage classification), shall have deducted from his/her monthly wages 
five percent (5%) of the monthly conventional premium rate (COBRA 
rate) for such two person coverage.  An employee with family coverage 
shall have deducted from his/her monthly wages five percent (5%) of the 
monthly conventional premium rate (COBRA rate) for family coverage. 

 
  
5. Item 10023.56 of the Stonington Police Department Rules and Regulations is as 
follows (Ex. 11): 

 
No employee shall abuse sick leave.  Medical certificates may be required 
where a pattern of abuse is discovered and shall be required after the sixth 
(6th) absence in any calendar year. 
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6. On May 6, 1976, Chief of Police Carl Johnson issued the following sick leave 
policy (Ex. 10): 

 
1. In all instances of lost time due to illness or injury, the employee losing 

the time will submit a report upon his return to duty on a form which will 
be available at the desk.  This form provides an explanation of the illness 
or injury and will become a part of the employee’s permanent personnel 
file.  The form will be submitted to the shift supervisor who will review it 
and indicate this review by signing the form and forward it to the Chief of 
Police. 

 
2. In all instances wherein an employee is unable to work due to illness or 

injury for a continuous period in excess of three working days or is unable 
to work due to illness on seven or more separate occasions during a 
calendar year, that employee will be required to submit a certification of 
the illness by a physician, upon the employee’s return to duty.  Such 
physician’s certification will be attached to the illness or injury report. 

 
3. Squad supervisors will be responsible to see that forms are submitted in 

this manner by all members of their squads. 
 
4. Employees who, during any of the calendar quarters of a given year, do 

not lose any work time due to illness or injury shall be compensated with 
one extra day’s leave, such leave time to be taken at the time of the 
employee’s choosing, when practical, at the discretion of the Chief of 
Police. 

 
7. In each year from 1990 to 1995, ten or more bargaining unit members received 
paid sick leave.  (Ex. 113). 
 
8. From 1990 to 1995, three bargaining unit members received paid sick leave in 
excess of 100 days.  (Ex. 113). 
 
9. In each year from 1996 to 2001, with the  one following exception, ten or more 
bargaining unit members received paid sick leave.  In 1998, seven bargaining unit 
members received paid sick leave.  (Exs. 16, 17, 18, 113). 
 
10. Three bargaining unit members received paid sick leave in excess of 100 days 
from 1996 to 2001 as follows (Exs. 16, 17, 18): 

 

1999 Fretard, Richard 120 days 
1999 Pendelton, Deanna 136 days 
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2000 Butler, Wayne  141 days 
2001 Butler, Wayne  101 days 

11. George Sylvestre (Sylvestre) is the Director of Administrative Services for the 
Town.  Sylvestre’s responsibilities include:  serving as the Town’s personnel officer, 
administering benefits, and acting as the Town’s representative in labor negotiations.  
Sylvestre has been employed by the Town for approximately 30 years. 
 
12. David Erskine (Chief) is the Chief of Police for the Town and has  served in this 
capacity since March 1, 1999.  The Chief has been employed by the Town for 
approximately 38 years. 
 
13. Richard Fretard (Fretard) is employed as a patrolman by the Town and has been 
so employed since April 1980.  In 1995, Fretard began to experience symptoms related to 
a serious heart condition.  Fretard was absent from work for a total of 76 days between 
1995 and 1998 due to this condition and received paid sick leave for these absences.  
(Exs. 20, 21).  
 
14. In August 1999, Fretard experienced symptoms related to his heart condition 
which required further medical treatment and absence from his employment with the 
Town.  Fretard was absent from work for a total of 203 days between 1999 and 2000 due 
to this condition and received paid sick leave during these absences.  (Exs. 32 & 108). 

 
15. By letter dated October 8, 1999 from the Town to Fretard, Sylvestre asserted that 
the Town had not received the necessary medical certification and advised (Ex. 32):  
“that effective immediately, no further payments will be made to you without the 
required information.  Should such information be made available, which will entitle you 
to paid leave, we will resume such payments retroactive to the date of their 
discontinuance.” 
 
16. By letter dated November 8, 1999, from the Union to the Town, the Union 
expressed concern that the Town had warned two of its members, Fretard and Deanna 
Pendleton, with the withholding of their wages unless they supplied certain medical 
information to the Town.  The Union then challenged the Town’s interpretation of what 
information would satisfy the requirements of the Town’s sick leave policy.  (Ex. 35). 
 
17. By letter dated November 10, 1999 from the Town to Fretard, Sylvestre asserted 
(Ex. 36):   
 

Department medical leave/sick leave is provided by the Town in reasonable 
amounts to employees who have demonstrated the ability to work and perform the 
essential functions of their classification and who otherwise comply with policy 
requirements.  Determination of the intent and ability to return to work in the 
foreseeable future is a key determinant. 
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18. By letter dated November 16, 1999 from the Town to the Union, Sylvestre 
asserted (Ex. 37): 

 
…I trust the Union is not contending, as both officers seem to be, that the sick 
leave policy of the Town does not require adequate information to determine an 
officers intent and ability to return to work. 
 
Department sick leave is provided by the Town in reasonable amounts to 
employees who have demonstrated the ability to work and perform the essential 
functions of their classification and who otherwise comply with policy 
requirements.  Determination of the intent and ability to return to work in the 
foreseeable future is a key factor.  The town sick leave benefit is not unlimited 
and physicians are required under the Town policy, as they are under FMLA, to 
provide detailed information concerning the officer’s intent and ability to return to 
work in a timely manner.  The Town is not aware of any past practice or formal or 
informal agreement to the contrary.  If you are, I ask you to provide details. 
 

19. On November 19, 1999, the Union filed a grievance on behalf of Fretard and 
requested a make whole remedy including the restoration of Fretard’s sick leave benefits.  
(Ex. 38). 

 
20. After Fretard supplied the Town with additional medical information, including a 
likely return date, the Town restored his sick leave. The Town also retroactively paid 
Fretard for the sick leave it had withheld.  (Ex. 45). 
 
21. By letter dated March 28, 2001 from the Town to Police Officer Wayne Butler, 
the Town provided the following explanation of its sick leave policy (Ex. 112a): 
 

You have been afforded paid sick leave during your absence.  Such paid 
leave, however, is not unlimited, but is provided in reasonable amounts to 
employees who have demonstrated the intent and ability to return to work and 
perform the essential functions of their classifications and who otherwise 
comply with the policy requirements.  For example, employees utilizing sick 
leave are required to submit a certification of the illness by a physician 
demonstrating the need for sick leave and the expected date of return to full 
time duty. 

 
22. In 2001, Fretard experienced symptoms related to his heart condition which 
required further medical treatment and absence from his employment with the Town.  
Fretard was absent from work for a total of 92 days due to this condition and received 
paid sick leave during these absences. (Exs. 32, 108). 
 
23. By letter dated December 12, 2001 from the Town to Fretard, the Chief notified 
Fretard that (Ex. 66): 
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…paid sick leave is not unlimited, but is provided in reasonable amounts to 
employees who have demonstrated the intent and ability to return to work and 
perform the essential functions of their positions within a realistic and 
foreseeable time period. 
 
Of note, your current absence is not the first occasion on which your heart 
condition has rendered you incapable of performing the essential functions of 
your position.  Since 1995, for example, your heart condition has rendered 
you incapable of performing the essential functions of your position on over 
300 days.  At this point, given, among other things, the expiration of your 12 
week FMLA leave (as well as the expiration of any job restoration rights 
under the FMLA), the continuation of your absence and the uncertainty of 
your potential return to work date, the lack of current medical information 
regarding your status and the Town’s need to address its staffing levels on a 
more permanent basis, the Town requests that you provide updated medical 
information regarding your present ability to perform the essential functions 
of your position as a police officer and, should you be unable to perform the 
essential functions of your position at present, the date upon which your 
health care provider anticipates that you will be able to perform the essential 
functions of your position…Regrettable, should you be unable to perform the 
essential functions of your position at this time or in the immediate future, the 
Town will initiate steps to separate you from employment.  Please provide the 
above requested medical information to me no later than Friday, December 
21, 2001. 

 
24. Fretard requested and received from the Town an extension to provide the 
requested medical information until January 4, 2002.  (Exs. 68, 69). 

 
25. Throughout January 2002, the Town, Fretard, and Fretard’s physician exchanged 
a series of letters in which the Town requested further medical information regarding 
whether Fretard could perform the essential functions of his position and a date on which 
he could return to work.  (Exs. 70, 71, 72, 73, 74, 75, 76). 
 
26. By letter dated January 31, 2002 from Fretard to the Town, Fretard informed the 
Town he had yet to receive any response from his doctor regarding the Town’s January 
23, 2002 request for additional medical information; that Fretard believed the doctor’s 
previous letter addressed these concerns; and that it was not possible to provide a specific 
date upon which Fretard could return to employment.  (Ex. 78). 
 
27. By letter dated February 5, 2002 from Fretard’s physician to the Town, the 
physician informed the Town that the only reason Fretard could not perform his essential 
functions was because he was taking coumadin, a blood thinner.  The doctor further 
indicated that if the follow-up appointment scheduled for February 27, 2002 went well, 
Fretard would no longer be required to take coumadin and Fretard could return to work 
on March 4, 2002.  (Ex. 80). 
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28. On February 9, 2002, the Town discontinued Fretard’s paid sick leave. (Ex. 79). 
 
29 By letter dated February 11, 2002 from the Town to Fretard, the Chief advised 
Fretard that the Town considered “continued payment of sick leave to be unreasonable at 
this point” and had discontinued his paid sick leave as of February 9, 2002.  The Chief 
further advised Fretard that the Town was discontinuing his health insurance coverage, 
but that Fretard was entitled to continue his health insurance coverage at his own 
expense.  (Ex. 82). 
 
30. Fretard continued his health insurance coverage by paying the entire cost of the 
health insurance, including that share normally paid by the employer. (Ex. 5). 
 
31. On February 24, 2002 the Union filed a grievance on behalf of Fretard requesting 
a remedy that Fretard “receive all back pay and be made whole for any and all losses.”  
Per the collective bargaining agreement, the grievance was denied at various steps and 
was filed to arbitration with the State Board of Mediation and Arbitration (SBMA) on 
June 17, 2002.  (Ex. 84). 
 
32. The Town and Fretard exchanged correspondence regarding Fretard’s ability to 
return to work and perform the essential functions of his position and the Town’s 
intention to separate Fretard from employment if he did not return and could not so 
perform.  (Exs. 85, 86, 88, 90, 91). 
 
33. Ultimately, it was the Town’s intention to separate Fretard from employment if he 
could not return to work and perform the essential functions of his position by December 
1, 2002.  (Ex. 99). 
 
34. Fretard returned to work on December 1, 2002.  (Exs. 101, 102, 103). 

CONCLUSIONS OF LAW 

1. An employer’s unilateral change to an established past practice in a condition of 
employment that is a mandatory subject of bargaining is a refusal to bargain in good faith 
in violation of § 7-470(a)(4) of the Act, unless an adequate defense is established. 
 
2. The Union established a unilateral change to a past practice involving a 
mandatory subject of bargaining, and the Town failed to provide an adequate defense. 

 
3. The Town violated § 7-470(a)(4) of the Act when it unilaterally discontinued the 
paid sick leave benefit of Fretard. 
 
4. The Town did not repudiate the collective bargaining agreement. 
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DISCUSSION

 The Union alleges the Town instituted a unilateral change in a condition of 
employment that is a mandatory subject of bargaining; namely, the discontinuation of 
Fretard’s paid sick leave.  The Union further alleges the Town repudiated the collective 
bargaining agreement when it ceased to pay the employer’s share of Fretard’s health 
insurance.  The Town argues that the discontinuation of Fretard’s paid sick leave is not a 
violation of the Act as the Union has failed to establish an existing fixed practice.  Rather, 
the Town contends that each request for paid sick leave is examined in light of the 
reasonableness of the request.  The Town also argues there was no repudiation of the 
collective bargaining agreement in that once Fretard moved from a paid leave status to an 
unpaid leave status, he was no longer entitled to the contractual health insurance benefits.  
In this case, we agree with the Union that the Town instituted a unilateral change in a 
condition of employment that is a mandatory subject of bargaining. 
 
 It is well established that an employer’s unilateral change in an existing condition 
of employment which involves a mandatory subject of bargaining will constitute a refusal 
to bargain in good faith unless the employer establishes an adequate defense.  Norwalk 
Third Taxing District, Decision No. 3695 (1999); Bloomfield BOE, Decision No. 3150 
(1993).  It is clear that a paid sick leave benefit is a mandatory subject of bargaining.  
Milford BOE, Decision No. 3333 (1995).  In order for the Union to establish a prima 
facie case of an unlawful unilateral change, it must show that there has been an existing 
fixed practice and clear departure from that practice without bargaining.  Norwalk Third 
Taxing District, Decision No. 3695 (1999).  Here, the Union met its burden in 
establishing an existing fixed practice. 
 
 The Union has established an existing fixed practice of the Town continuing the 
paid sick leave benefits for bargaining unit members so long as the members provide 
medical documentation of their condition as well as a foreseeable return to work date.  
This is also in accordance with the written policies of the Town which require certain 
medical information but place no limitation on the paid sick leave benefit.  With the 
exception of the controversy giving rise to the instant case, for over ten years the Town 
has paid sick leave benefits to bargaining unit members who provided the required 
documentation. 
 

In 1999, the Town warned two bargaining unit members, Fretard and Pendleton, 
that their paid sick leave benefit would be discontinued if the required medical 
documentation was not provided.  In the case of Fretard, the Town actually did stop 
paying his sick leave benefit.  However, once Fretard provided the medical information 
sought, the Town retroactively reinstated the paid sick leave benefit and made him whole 
for the time period where the payments had ceased. 

 
The Town argues that it individually considered each request for paid sick leave 

in light of the reasonableness of the request and, that, in accordance with our decision in 
the matter of Milford BOE, Decision No. 3333 (1995), no practice exists.  At first glance 
this is a tempting argument.  This is especially true given the Town’s assertions that it 
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provides “reasonable amounts” of paid sick leave to bargaining unit members; implying 
that an individual determination of what constitutes reasonable is made in each instance 
of sick leave.  It is of note, however, that these qualifying statements regarding 
“reasonable amounts” of paid sick leave appear only in letters to individual bargaining 
unit members and are not included in either the Town’s policy regarding paid sick leave 
nor the collective bargaining agreement.  More importantly, an examination of the 
Town’s prior actions defeats the claim that the Town individually considered each 
request for sick leave in light of reasonableness.   

 
The reality of the administration of the paid sick leave benefit in this bargaining 

unit has been that so long as the bargaining unit member provided the requested medical 
information and a foreseeable return to work date, the Town granted the paid sick leave 
benefit.  Therefore, the instant case is unlike our decision in Milford BOE, Decision No. 
3333 (1995), where no practice existed because individual scrutiny was given to each 
request.  Here, so long as bargaining unit members provided the relevant medical 
information discussed above, paid sick leave was automatically granted. 

 
In this case, Fretard, through his physician, provided the Town with the relevant 

medical information and a foreseeable return to work date of March 4, 2003.  This 
information was provided on February 5, 2003.  However, on February 9, 2003, the 
Town discontinued Fretard’s paid sick leave benefit.  The Town also ceased to pay the 
employer’s share of the health insurance benefit provided to bargaining unit members in 
the collective bargaining agreement.  These actions constituted a unilateral change in a 
condition of employment which is a mandatory subject of bargaining. 
 

As to the claim of repudiation, we have long held that repudiation will only be 
found “if the record establishes that the employer’s interpretation of the contract is either 
held in subjective bad faith, or is wholly frivolous or implausible.” Ansonia Board of 
Education, Decision No. 3613 (1998).  In this case, the record does not support such a 
finding. 

 
In determining the appropriate remedy for this case, we are guided by the Act 

which provides broad remedial powers to the Board.  Such powers include the issuance 
of a cease and desist order “and any other affirmative action as will effectuate the policies 
of the Act.”  Conn. Gen. Stat. § 7-471(5).  We find that these policies will best be served 
by an appropriate cease and desist order.  We further order that Fretard be made whole 
for any losses suffered as a result of this unilateral change, including payment of paid 
sick leave and reimbursement of the employer’s share of health insurance premium paid 
by Fretard when he was wrongly placed in unpaid leave status. 

 11



 

ORDER 

 
By virtue of and pursuant to the powers vested in the Connecticut State Board of 

Labor Relations by the Municipal Employee Relations Act, it is hereby 
 
ORDERED that the Town shall: 

I. Cease and desist from failing to bargain in good faith with the Union concerning 
the practice of providing paid sick leave. 
 
II. Take the following affirmative action which the Board finds will effectuate the 
policies of the Act: 
 

A. Make whole Fretard for any losses suffered as a result of the elimination 
of his paid sick leave from February 9, 2002 to December 1, 2002 
including payment of paid sick leave and reimbursement of the employer’s 
share of health insurance premium paid by Fretard while he was on unpaid 
leave. 

 
B. Post immediately and leave posted for a period of sixty (60) consecutive 

days from the date of the posting, in a conspicuous place where the 
members of the bargaining unit customarily assemble, a copy of this 
Decision and Order in its entirety.  

 
C. Notify the Connecticut State Board of Labor Relations at its office at 38  

Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of 
the receipt of this Decision and Order of the steps taken by the Town of 
Stonington to comply herewith. 

 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
     
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wemdella A. Battey 
     Board Member 
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ORDER
 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 24th 
day of August, 2005 to the following: 
    
Attorney Alexandra  Gross 
IBPO        RRR 
3510 Main Street 
Bridgeport, CT 06606 
 
Attorney Harry E. Calmar 
Suisman, Shapiro, Wool, Brennan,    RRR 
Gray & Greenberg 
2 Union Plaza, Suite 200 
P.O. Box 1591 
New London, Connecticut  06320 
 
William S. Brown, First Selectman 
Town of Stonington 
Town Hall, 152 Elm Street 
P.O. Box 352 
Stonington, CT 06378 
 
 
 
  ________________________ 
  Jaye Bailey, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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