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DECISION AND DISMISSAL OF COMPLAINT 
 
 On July 27, 1999 the International Brotherhood of Police Officers, Local 330 (the 
Union) filed a complaint, amended on August 29, 2001 and September 10, 2001 with the 
Connecticut State Board of Labor Relations (the Labor Board) alleging that the Town of 
Winchester (the Town) had violated § 7-470 of the Municipal Employees Relations Act 
(MERA or the Act).  Specifically, the Union alleges that the Town unilaterally changed 
the process for promotion to Sergeant and repudiated the collective bargaining agreement 
between the parties. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on May 31 and August 27, 2001 and May 14, October 7 and  
October 10, 2002 and February 13, 2003.  Both parties appeared, were represented and 
allowed to present evidence, examine and cross-examine witnesses and make argument.  
Both parties filed post-hearing briefs on May 27, 2003.  Based on the entire record before 
us, we make the following findings of fact and conclusions of law and we dismiss the 
complaint.   



 

FINDINGS OF FACT 

1. The Town is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of uniformed and investigatory police personnel 
in the Town.   
 
3. At all relevant times, the Town and the Union have been parties to successor 
collective bargaining agreements containing the following relevant language: 
 

ARTICLE 10 – SENIORITY 
*** 
Section 4 – The purpose of Classification seniority is to provide a declared 
policy of right or preference as to promotion, provided the candidate for 
promotion is qualified in all respects.  In determining the qualification of 
an employee for promotional opportunity, generally accepted Public 
Personnel testing standards will be applied.  Such examination shall 
consist minimally of a written or oral examination.  The requirements of 
the position and pay range shall be announced in writing.  An appointment 
shall be made from the top three (3) applicants.   

 
4. Prior to 1997, the Town did not have a civil service commission or board. 

5. Prior to 1997, the parties had several disputes over promotions within the police 
department.  The disputes concerned the role of seniority in the promotion of eligible 
candidates.   
 
6. In 1993 an arbitrator determined that the Town had violated the collective 
bargaining agreement between the parties by the manner in which it promoted an 
individual to the rank of Sergeant.  (Ex. 28).  That arbitration award was confirmed by 
the Superior Court in 1994. (Ex. 30). 
 
7. In 1996, the Labor Board issued a decision (Town of Winchester, Decision No. 
3430) in which it found that the Town had repudiated the above-quoted provision of the 
parties’ collective bargaining agreement by failing to promote the most senior eligible 
candidate to the position of sergeant. (Ex. 30). 
 
8. In 1996, the Town voters amended the Charter which amendments included a 
provision for a merit system for all appointments in the classified service of the Town.  
(Ex. 4). 
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9. In December 1996 a Civil Service Commission (Commission) was duly 
established in the Town.  (Ex. 6).  In 1997 the Town Manager made the first 
appointments to the Commission. 
 
10. On May 13, 1997, the Commission adopted the following (Ex. 7): 

The Town of Winchester Civil Service Commission hereby adopts a merit 
based system for the establishment of lists of eligibles of and for 
appointment and promotion, upon which lists shall be placed the names of 
successful candidates, in the order of the relative excellence based upon 
qualifications, record of performance, seniority and primarily upon the 
results of competitive examinations.   
    

11. Thereafter the Commission duly adopted the Civil Service Rules, which became 
effective August 25, 1997. Among other things, the Rules establish the classified and 
unclassified services for Town employees. The bargaining unit employees are in the 
classified service.  (Exs. 11 and 12). 
 
12. On October 21, 1997, following several discussions between the Union and the 
Commission, the Town and the Union signed an agreement entitled “Addendum” (Ex. 
18) that added the Commission as the final step in the parties’ grievance  procedure prior 
to arbitration.  This agreement was approved by the Union membership on the same date. 
 
13. Also on October 21, 1997 the members of the Commission and Union President 
Gerald Peters signed a document entitled  “Commission Certificate #97-20” (Ex. 15) that 
provided in relevant part: 
 

The Civil Service Commission of the Town of Winchester recognizes the 
International Brotherhood of Police officers, Local 330 as the exclusive 
bargaining agent for the purposes of collective bargaining as they relate to 
wages, hours and other conditions of employment…as stated within the 
contract between the union and the Town of Winchester, as effective 
7-1-94 to 6-30-97, as of this date, continued by mutual consent and as may 
later be amended or changed by the parties. 
 
The International Brotherhood of Police Officers, Local 330, representing 
the unionized personnel of the Town of Winchester Police Department, 
recognizes the authority of the Civil Service Commission of the Town of 
Winchester as organized under Connecticut General Statutes Chapter 113 
and said Commissions’ [sic] Rules issued in conformance with 
Connecticut General Statute 7-409. 

 
The Certificate was not submitted to the Union membership for approval.  
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14. After the October 21, 1997 documents were signed, the Union brought several 
grievances to the Commission for review.  In one letter regarding the appointment of an 
officer to the Detective Bureau (Ex. 19), Union President Peters wrote to Commission 
President Porter Griffin, in relevant part: “As you are aware, the Rules of the Civil 
Service Commission have been adopted and incorporated into the Union contract.”   
Thereafter, the issue was resolved by agreement that the Town would follow the Civil 
Service Rules for appointments to positions.  (Ex. 20). 
 
15. In early 1999, a test was given for the position of police sergeant.  On April 30, 
1999, the Commission issued a final scoring and list of eligibles for the position.  The 
following four officers were listed as eligible:  Kevin Kinahan, Thomas Kenney, Jr., 
David Rosati and Brian Fox.  (Ex. 21). Kevin Kinahan scored the highest on the test.   
 
16. Kenney, Rosati and Fox had all been hired on the same day in 1988.  Since their 
hire, all parties have calculated their seniority in order of hire on that date; first Rosati, 
then Kenney then Fox.     
 
17. After the results of the test were posted, interviews were conducted with the 
candidates.  Officer Kinahan was promoted in June 1999. 
 
18. After Kinahan was promoted, Rosati filed a grievance contesting the promotion 
on the basis that Rosati is more senior and therefore, Kinahan’s promotion is a violation 
of Article 10 of the collective bargaining agreement.  (Ex. 25). 
 
19. The grievance was denied at all steps of the grievance procedure.  (Exs. 25 and 
26).  In its decision the Commission stated in part: 
 

19) The appointment of the #1 candidate from the list of eligibles for the 
position of Police Sergeant was consistent with the Rules of the Civil 
Service of 7-29-97 and the agreement of 5-12-99 identified as “Resolution 
To Sergeant Promotional Grievance”. 
20) IBPO Local 330 negotiated with the Town of Winchester and 
executed Certificate 97-20 wherein it accepted the Rules of the Civil 
Service of 7-29-97, which were published prior to the agreement of #97-
20 and are “merit” based.    

 
20. The Union did not submit the grievance to arbitration.   

 

CONCLUSIONS OF LAW 

1. The subject of appointments from promotional lists is exempt from collective 
bargaining pursuant to Conn. Gen. Stat. § 7-474(g). 
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2. The Town did not violate the Act by failing to use seniority as the determinative 
factor in appointing a qualified candidate to the position of sergeant.   
 

DISCUSSION 

 In this case, the Union alleges that the Town unlawfully unilaterally changed the 
promotional process for the position of Sergeant which action also resulted in repudiation 
of the contract between the parties.  The Town defends on several grounds.  First, the 
Town argues that the Union’s claims are, at best, contract breach claims which are 
outside the jurisdiction of the Labor Board.  The Town also argues that the Union’s 
failure to pursue the promotion grievance to arbitration constitutes acceptance by the 
Union of the Civil Service decision in this matter.  Finally, the Town claims that the 
establishment of the Civil Service system removes the issues in this case from collective 
bargaining pursuant to Conn. Gen. Stat. § 7-474(g).1  For the following reasons, we agree 
with the Town. 
 
 First, we find that the Union has alleged repudiation of the contract as that 
doctrine is understood in our case law and we therefore do not dismiss the complaint on 
the grounds of lack of jurisdiction.  However, we find that Town has not repudiated the 
collective bargaining agreement in this case.  As the Town points out, the intervening 
establishment of the Civil Service Commission and the Union’s apparent acceptance of 
that system makes the Town’s current interpretation of the contract at least plausible.  
Therefore, under our contract repudiation analysis, the Town did not violate the Act.  See 
New Haven Board of Education, Decision No. 3356 (1996).  More importantly, 
however, as discussed below, we find that the contract provision in question is no longer 
enforceable as previously interpreted due to the establishment of the civil service system 
and commission and therefore, the Town cannot be found to have repudiated that 
provision.   
  
 Similarly, we will not dismiss this case pursuant to City of New London, Decision 
No. 2411 (1985).  The issue in this case concerns whether the subject matter of the 
grievance involves an exempted subject pursuant to § 7-474(g).  As discussed below, we 
find that the subject is exempt from collective bargaining and thus, not subject to the 
grievance arbitration procedure.   
                                                 
1 Conn. Gen. Stat. § 7-474(g) provides that nothing under MERA “shall diminish the authority and power 
of any municipal civil service commission, personnel board, personnel agency or its agents established by 
statute, charter or special act to conduct and grade merit examinations and to rate candidates in the order of 
their relative excellence from which appointments or promotions may be made to positions in the 
competitive division of the classified service of the municipal employer served by such civil service 
commission or personnel board. The conduct and the grading of merit examinations, the rating of 
candidates and the establishment of lists from such examinations and the initial appointments from such 
lists and any provision of any municipal charter concerning political activity of municipal employees shall 
not be subject to collective bargaining, provided once the procedures for the promotional process have been 
established by the municipality, any changes to the process proposed by the municipality concerning the 
following issues shall be subject to collective bargaining: (1) the necessary qualifications for taking a 
promotional examination; (2) the relative weight to be attached to each method of examination; and (3) the 
use and determination of monitors for written, oral and performance examinations.  In no event shall the 
content of any promotional examination be subject to collective bargaining.”    
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Turning to the most difficult question before us, we must determine whether the 
Town’s creation and adoption of a civil service system in 1997 affects the parties’ rights 
and obligations concerning this promotional examination.  As discussed by the parties 
during their presentations, the Sergeant’s position promotional examinations and the 
appointments flowing from those exams, have a tortured history.  The difference between 
this and previous cases is the existence now of a duly established Civil Service 
Commission in this municipality.   

 
 The Union argues that promotional processes for bargaining unit positions are 
mandatory subjects of bargaining and that § 7-474(g) is not relevant to this case.  
Specifically, the Union claims that the procedures for this promotional process are 
established by contract and the civil service rules constitute a change to that process, 
which change must be bargained with the Union even under § 7-474(g). 
 
 The Town argues that § 7-474(g) exempts the subject of this dispute from 
collective bargaining and therefore, the Town was free to determine whom to promote 
from the list.   
 
 This case is governed by the provisions of § 7-474(g), which allows the Town’s 
action.  Section 7-474(g) of the Act, as originally enacted, exempted from collective 
bargaining, without exception, all matters pertaining to the conduct and grading of merit 
examinations and the subsequent rating of candidates if there existed in the municipality 
a duly established civil service commission, personnel board or personnel agency.  In 
1982, the legislature adopted Public Act 82-212 to provide that changes to certain aspects 
of the promotional process would be subject to collective bargaining.  The areas affected 
by the 1982 amendment are (1) necessary qualifications for taking a promotional 
examination; (2) the relative weight to be attached to each method of examination; and 
(3) the use and determination of monitors for exams.  Thus, only these three areas are 
subject to collective bargaining and then only if a change is made or proposed by the 
employer.  See:  D’Agostino v. City of New Britain, 7 Conn. App. 105 (1986);  
Murchison v. Civil Service Commission of the City of Waterbury, 234 Conn. 35 (1995);  
East Haven Board of Education, Decision No. 2746 (1989) and cases cited therein.  
 

There is no argument in this case that employers are restricted in the unilateral 
right to establish or abolish civil service systems even during the life of a collective 
bargaining agreement.  City of New Britain, Decision No. 1975 (1981).   Once such a 
system is duly adopted, promotional issues fall within the 7-474(g) exemption from 
bargaining.  Only changes in those limited areas specifically addressed by § 7-474(g) 
remain subject to collective bargaining.  Thus, an existing contract provision concerning 
an exempted subject can become void upon the establishment of a 7-474(g) civil service 
commission.  Killeen v. Board of Police Commissioners, 1993 WL 544763 (Conn. 
Super.), Dkt. No. CV 92-0450361S (Dorsey, TF)(11/24/93) and a grievance settlement 
concerning one of the exempted subjects will be unenforceable. Town of Hamden, 
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Decision No. 3743 (1999).    Contract provisions concerning exempted subjects will not 
prevail over civil service rules even under Conn. Gen. Stat. § 7-474(f).2  

 
In this case, the dispute concerns the employer’s decision to use a “rule of three” 

to make a promotional appointment to the position of sergeant instead of the strict 
seniority criterion described in the collective bargaining agreement.  This subject became 
exempt from collective bargaining with the establishment of the civil service system and 
Commission in Winchester.  Thus, it does not matter whether we view the civil service 
rules concerning this issue as the initial adoption of the rule or as a change to the former 
agreement, the subject is still exempt from bargaining.  This topic does not fall under any 
of the exceptions described in § 7-474(g). 

 
In keeping with our conclusion, it does not matter, for purposes of this case 

whether the document titled “Commission Certificate #97-20” is a valid agreement or 
not.  While the validity of that agreement may be important in other non-exempt areas, it 
is unnecessary to determine its status in this case because the issue here is exempt from 
collective bargaining.  As such, the agreement, as it pertains to the appointment is 
unenforceable.3   Based on the above, the complaint is dismissed.   

 
ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 

 
ORDERED that the complaint filed herein be and the same hereby is, 

DISMISSED. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Thomas C. Watson 
     Thomas C. Watson 
     Alternate Board Member 
                                                 
2 Conn. Gen. Stat. § 7-474(f) provides: “Where there is a conflict between any agreement reached by a 
municipal employer and an employee organization and approved in accordance with the provisions of 
Section 7-467 to 7-477, inclusive, on matters appropriate to collective bargaining,…and any…rules or 
regulations adopted by the…civil service commission,…the terms of such agreement shall prevail.   
3 There seems to be no dispute about the validity of the agreement establishing the Civil Service 
Commission as another step in the grievance process.  However, this agreement is not relevant to the issue 
in this case as it does not pertain to an exempt subject.   
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CERTIFICATION 

 
 I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 1st day of November, 2004 to the following: 
 
Attorney John M. Walsh, Jr. 
Licari & Walsh     RRR 
105 Court Street 
New Haven, Connecticut  06511 
 
Attorney Saranne P. Murray 
Shipman & Goodwin     RRR 
One Constitution Plaza 
Hartford, Connecticut  06103-1919 
 
 
  _____________________________ 
  Jaye Bailey Zanta, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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