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DECISION AND ORDER AND PARTIAL DISMISSAL OF COMPLAINT 
 
 On March 14, 2001, Local 17, Connecticut Independent Police Union (the Union) 
filed a complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Town of Wallingford (the Town) had violated §7-470 of the Municipal 
Employees Relations Act (MERA or the Act) by laying off employee James Sayre in 
retaliation for his union activities and by transferring his work to non-bargaining unit 
employees.   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on May 15 and October 2, 2002.  Both parties appeared, were 
represented and allowed to present evidence, examine and cross-examine witnesses and 
make argument.  Both parties filed post-hearing briefs on December 23, 2002.  Based on 
the entire record before us, we make the following findings of fact and conclusions of law 
and we issue the following order. 
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FINDINGS OF FACT 

1. The Town is a municipal employer pursuant to the Act. 

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit of certain employees of the Town. (Ex. 3). 
 
3. The Union and the Town were parties to a collective bargaining agreement 
with effective dates of January 1, 1997 until December 31, 2000 that contained the 
following management rights provision in relevant part: 
 

Article 26 – There are no provisions in this Agreement that shall deem to 
limit or curtail the TOWN in any way in the exercise of its rights, powers 
and authority unless, and only to the extent that, provisions of this 
Agreement specifically curtail or limit such rights, powers and authority.  
The UNION recognizes that the Town’s rights, powers and authority 
include: the right to …direct, select, decrease and increase the work force, 
including hiring, promotion, demotion, transfer, suspension, discharge or 
layoff… 

 
4. James Sayre was employed by the Town for approximately 17 years until June 
2001 and since 1990 had held the position of Yardman Dispatcher.  Sayre was a member 
of the bargaining unit.  
 
5. As the Yardman Dispatcher, Sayre was primarily responsible for keeping 
records in the Town Department of Public Works regarding employees, supplies and 
materials, distributing tools, materials and fuel and performing clerical duties such as 
answering telephones.  Sayre also assigned work to others and answered questions during 
the course of the day.  Some of Sayre’s duties such as answering the phone, assigning 
work, distributing tools and materials were also performed by other, non-bargaining unit 
personnel during all relevant times. (Exs. 5, 12, 14).  
 
6.  In 1999, Superintendent of Public Works Edward Niland (Niland) discussed 
with Public Works Director Henry McCully (McCully) and Personnel Director Terence 
Sullivan (Sullivan) the possibility of eliminating the Yardman position because there was 
not enough work.  McCully decided to keep the position for the 2000-01 fiscal year.  
  
7. McCully assigned to Niland the task of keeping Sayre busy.  Niland assigned 
Sayre some additional cleaning duties and told him to keep better records.  In late 2000, 
Sayre was assigned to answer the main phones in the department for approximately one 
half of each day.   
 
8. Prior to 2000, Garage Foreman Roger Palermo (Palermo) and Niland had 
spoken to Sayre about hanging around in the garage and “bothering” other workers.  
Other employees were given the same warning. 
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9. In the summer of 2000, the Town commissioned a job classification/pay study 
for all Town positions.  All employees, including Sayre, completed a job analysis 
questionnaire and wrote a brief description of their duties.  Sayre’s description included 
clerical work and operating the fuel computer, among other tasks.  (Ex. 14).  
 
10. The job study resulted in a preliminary report in May 2001.  The report 
indicated that Sayre’s position should receive a pay increase.  The report did not 
recommend any layoffs or job eliminations. (Ex. 13). 
 
11. In December 2000, Sayre requested a vacation day from McCully, which was 
denied.  
 
12. On or about January 2, 2001, McCully issued a letter of warning to Sayre for 
Sayre’s failure to report to work during a snowstorm.  (Ex. 8).    
 
13. After receiving the letter of warning, Sayre contacted his Union president who 
told him the Union would file a grievance.  Sayre also complained to the Union about 
McCully’s use of time during the holiday season.  He was told to find out how McCully 
used his time off during the holiday. 
 
14. In or about the first week in January, 2001 Sayre asked the Public Works 
Chief Clerk, Raylene Hendricks (Hendricks) to tell him whether McCully had used 
vacation time or compensatory time during the week between Christmas and New Year.  
Hendricks would not give Sayre the information.  During that same time period, Sayre 
spoke to Sullivan regarding McCully’s use of time. 
 
15. The Union filed a grievance on behalf of Sayre on January 4, 2001. (Ex. 19). 

16. Hendricks informed McCully of Sayre’s inquiry into McCully’s use of time.  
McCully was angry at Sayre’s request and informed Sullivan.   
 
17. At some point between the end of December 2000 and January 11, 2001, 
McCully informed Sullivan that he wished to eliminate Sayre’s position.  By memo dated 
January 11, 2001 (Ex. 9) McCully wrote: 
 

This is a follow-up to our recent meeting.  As discussed, I would like to 
eliminate the position of “Yardman/Dispatcher” at the Public Works 
Department.   
 
After careful review and consideration of the job description for the 
Yardman/Dispatcher, it becomes obvious that the work can be absorbed 
between the remaining supervisors including myself.  Using the most 
recent management study guide for “Description of Regular Duties”, I 
have prepared a list of who would assume these duties and in some cases 
share them.   
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We are in the process of preparing the Personnel Detail and Salary 
Calculations portion of our budget for the Fiscal Year 2001-02.  Would 
you please advise.  
 

18. On January 19, 2001, a settlement agreement resolving the January 4, 2001 
grievance was executed by the parties.  At the settlement conference, Sayre again spoke 
to Sullivan regarding McCully’s use of compensatory time during the holiday season. 
 
19. At the end of the settlement conference, Sayre attempted to shake McCully’s 
hand and McCully responded to the effect “we see things differently”.   
 
20. The Town’s budget year runs from July 1 to June 30.  Budgets for the 
following fiscal year are prepared throughout the year, with much of the work performed 
from December through April.  
 
21. The 2001-2002 proposed budget for the Public Works Department originally 
contained Sayre’s position and salary.  At some point prior to February 14, 2001, Sayre’s 
name and position were lined-out of the budget and the remaining numbers adjusted to 
reflect his position elimination.  (Ex. 4).  In an Addendum received in the Town 
Personnel Office on April 10, 2001concerning salary and wage information for Town 
employees, Sayre’s position had been eliminated.  (Ex. 5). 
 
22. On February 16, 2001, Sayre was verbally informed by McCully that the 
position of Yardman/Dispatcher – Public Works was not going to be funded as of July 1, 
2001. 
 
23. On February 20, 2001, Sullivan and McCully met with the Town Mayor to 
discuss the elimination of Sayre’s position. 
 
24. Sayre stopped working in March 2001 due to family and medical leave. 

25. Sayre’s job was eliminated on July 1, 2001. 

26. After Sayre’s layoff, his duties were absorbed by members of the bargaining 
unit and some members of Local 1183.   
 
27. Sayre had not received any written discipline prior to January 2, 2001.   

CONCLUSIONS OF LAW 

1. The Town violated the Act by eliminating the position of Yardman/Dispatcher 
and laying off James Sayre in retaliation for Sayre’s protected concerted activities. 
 
2. The Union did not prove that the Town unlawfully transferred Sayre’s work to 
non-bargaining unit employees.  
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DISCUSSION 

In this case, the Union alleges that Sayre was laid off and his job eliminated in 
retaliation for his Union activities.  Namely, the Union argues that the Town made its 
decision to terminate Sayre because of his grievance of January 4, 2001 and his inquiry 
into McCully’s use of compensatory time.  The Union also claims that some of Sayre’s 
duties were unlawfully transferred to non-bargaining unit employees. 

 
The Town argues that the decision to eliminate Sayre’s position was made prior to 

his grievance or other activity and was based on the legitimate assessment of the need for 
the position.  It also argues that Sayre’s duties were not unlawfully transferred. 

 
When a complainant alleges that an employee has been discriminated against for 

his union or other protected, concerted activity, the complainant has the initial burden of 
proving that the action was taken because of these activities or at least that their activities 
were a substantial factor in bringing about the discharge or other adverse action.  
Connecticut Yankee Catering Company, Inc. Decision No. 1601 (1977); Sheriff’s 
Department, Fairfield County, Decision No. 3106-B (1993), reversed on other grounds,  
State of Connecticut v. Connecticut State Board of Labor Relations, et. al., Docket No. 
CV94-053361 (5/4/95, Munro, J.)  To establish a prima facie case of discrimination, the 
complainant must prove, at a minimum, that: (1) The employee engaged in protected, 
concerted activity; (2) The employer had knowledge of that activity; and (3) The 
employer harbored anti-union animus.  See Town of East Haddam, Decision No. 3619 
(1998) and cases cited therein. 

 
Where a complainant establishes a prima facie case of discrimination, an 

employer may still rebut that case and prove that the protected, concerted activity or 
union activity was not the reason for the adverse action, which was taken instead for a 
legal reason. Where a discharge is motivated by two reasons, one legal and the other 
illegal, the burden is on the employer to separate the two and show that the discharge 
would have occurred even in the absence of the illegal motivation. This analysis arises 
out of Wright Line, 251 NLRB 1083, 105 LRRM 1169 (1980); enfd. 622 F.2d 899 (1st 
Cir. 1981); cert. denied 455 U.S. 989.  See Town of Greenwich, Decision No. 2269 
(1984);  Sheriff’s Department, supra and cases cited therein.   

 
We have adopted in our definition of “protected, concerted activity” both the 

definition set forth in Meyers Industries, 268 NLRB 493, 115 LRRM 1035 (1984) 
(Meyers I) (“engaged with or on the authority of other employees, and not solely by or on 
behalf of the employee himself”) and that in NLRB v. City Disposal Systems, 465 U.S. 
822, 115 LRRM 3193 (1984) (“invocation of a right derived from a collective bargaining 
agreement”).  Town of East Haddam, supra; Board of Trustees for State Technical 
Colleges, Decision No. 2725 (1990).   
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We begin by determining whether Sayre was engaged in union or other protected, 
concerted activity.  Certainly, his grievance filing of January 4, 2001 was union activity; 
grievance filing is the most fundamental of protected activities.   However, the question is 
also raised as to whether Sayre’s inquiry into McCully’s use of compensatory time was 
protected, concerted activity.  

 
We find that Sayre’s inquiry constitutes protected, concerted activity.  While his 

inquiry did not directly concern the issue involved with his grievance, he had also been 
denied time off by McCully during the holidays.  The Union president requested that 
Sayre make the inquiry.  We find that, under the circumstances, this activity was not 
undertaken by Sayre, acting alone and in pursuit of his own personal interests.  

 
We also find that the employer knew of the protected, concerted activity.  

Certainly, the Town was aware of the grievance filing.  Sullivan was aware of Sayre’s 
inquiry regarding McCully’s use of time as early as January 4, 2001, the day the 
grievance was filed and he certainly discussed McCully’s use of time with Union 
representatives at the January 12, 2001 grievance meeting.  McCully was also aware of 
Sayre’s inquiry soon after he made it.  Thus, we find that the employer was aware of this 
activity. 

 
Turning to the final element of the Union’s prima facie case, we also find that the 

Town displayed anti-union animus, at least where Sayre was concerned.  As we have 
often stated, there is rarely direct evidence of animus.  Thus, we must infer from all the 
circumstances, including the timing and novelty of the events, whether the employer 
harbored the requisite animus.  See Town of Walllingford, Decision No. 3662 (1999) and 
cases cited therein.  First, the record reveals that, although the employer had considered 
elimination of the Yardman position as early as 1999, that idea did not take any concrete 
form until after the events described in this case.  In this regard, the position was initially 
included in the budget for 2001-02.  There is no reliable evidence to show that the 
decision to eliminate Sayre’s position was made in December 2000.1  On January 11, 
2001, McCully was seeking approval from Sullivan to eliminate the position and on 
February 20, 2001 the Mayor was still inquiring about the decision.  Based on all the 
documents submitted by the parties as well as the testimony, it is clear that this decision 
was not made until after Sayre’s grievance and after his inquiry into McCully’s time 
records. 

 
The record further reveals that the relevant protected activity was the only real 

difference between the 1999 decision to keep Sayre’s job and the 2001 decision to 
eliminate it.  In this regard, the job survey conducted at the Town’s request recommended 
that Sayre’s job not only be maintained but also upgraded.  As stated above, the initial 
budget included the position and there was no evidence of a new or intervening financial 
or other need to eliminate the position.  Further, although there were several job 
eliminations or layoffs in the last ten years, the uncontradicted testimony was that, in 
most circumstances, the Town tries to eliminate jobs through attrition rather than layoff.  

                                                 
1 Although Hendricks testified that McCully told her in December that he was going to eliminate the 
position, the record evidence and the testimony of other witnesses contradict this.   
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Finally, we add to this evidence McCully’s clear hostility toward Sayre after the 
grievance hearing on January 12, 2001.  We acknowledge the testimony that showed that 
employees have filed many grievances in the past without allegations of retaliation.  
However, in this case, all the circumstances taken together lead us to the conclusion that 
the employer did have anti-union animus and thus, the Union has proven a prima facie 
case.  

 
The Town argues that it would have taken the same action even in spite of Sayre’s 

protected activity.  As described above, we do not find that argument supported by the 
record.  Sayre’s alleged lack of work and idle time had clearly been tolerated by the 
Town prior to these incidents.  Others had been warned not to bother the mechanics 
during their working hours.  The budget could tolerate the position and the study 
commissioned by the Town supported an increase in pay for Sayre’s position.  We find 
that the Town has failed to prove that it would have eliminated Sayre’s position even in 
spite of his activity. 

 
Turning to the Union’s allegation that Sayre’s bargaining unit work was 

unlawfully transferred after the layoff, the evidence does not support that finding.  To the 
extent that the record reveals that non-bargaining unit members performed some of 
Sayre’s duties, that situation is no different than existed while Sayre was working.  
 

ORDER 

 Pursuant to the power vested in the Connecticut State Board of Labor Relations 
by the Municipal Employees Relations Act, it is hereby ORDERED that the Town of 
Wallingford: 
 

I. Cease and desist from retaliating or discriminating against employees due to 
the exercise of their rights under the Act; 

 
II. Take the following affirmative action which we find will effectuate the 

policies of the Act: 
 

A. Immediately offer reinstatement to James Sayre to his former position or a 
substantially equivalent position at the same salary and benefit level that he 
would have been at but for his unlawful termination; 
 
B. Make whole James Sayre for all losses he suffered as a result of his 
unlawful termination since June 30, 2001; 
 
C. Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of posting, in a conspicuous place where the employees of 
the bargaining unit customarily assemble, a copy of this Decision and Order in 
its entirety.   
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D. Notify the Connecticut State Board of labor Relations at its office in the 
Labor Department, 38 Wolcott Hill Road, Wethersfield, Connecticut, within 
thirty (30) days of the receipt of this Decision and Order of the steps taken by 
the Town of Wallingford to comply herewith. 
 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 
       

     John W.  Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member  
     
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 

 
 
 I hereby certify that a copy of the foregoing was mailed postage, prepaid this 1st 
day of September, 2004 to the following: 
 
Attorney J. Anthony Doran 
CILU       RRR 
36B Kreiger Lane, P.O. Box 938 
Glastonbury, Connecticut  06033 
 
Attorney Dennis G. Ciccarillo 
Eisenberg, Anderson, Michalik & Lynch  RRR 
P.O. Box 2950 
136 West Main Street 
New Britain, Connecticut  06050 
 
Attorney Vincent T. McManus 
116 South Main Street 
Wallingford, Connecticut  06492 
 
 
  _____________________________ 
  Jaye Bailey Zanta, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 


