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DECISION AND DISMISSAL OF COMPLAINT 
 
 On June 1, 2002, Local 3713, Council 4, AFSCME, AFL-CIO (the Union) filed a 
complaint with the Connecticut State Board of Labor Relations (the Labor Board) 
alleging that the Metropolitan District Commission (MDC) had violated the Municipal 
Employees Relations Act (MERA or the Act) by hiring employees on a contractual basis 
to perform bargaining unit work.   
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on July 15, 2003.  Both parties appeared, were represented and 
allowed to present evidence, examine and cross-examine witnesses and make argument.  
Both parties filed post-hearing briefs, the last of which was received by the Labor Board 
on December 8, 2003.  Based on the entire record before us, we make the following 
findings of fact and conclusion of law and we dismiss the complaint. 



 

FINDINGS OF FACT 

1. The MDC is an employer pursuant to the Act.   

2. The Union is an employee organization pursuant to the Act and at all material 
times has represented a bargaining unit that includes engineering, technical and clerical 
employees of the MDC.  
 
3. The MDC and the Union are parties to a collective bargaining agreement with 
effective dates of January 1, 2000 through December 31, 2004 (Ex. 3) that contains the 
following provision: 
 

6.4 (b) Bargaining unit work will normally be performed by bargaining 
unit employees only, unless bargaining unit employees are unavailable or 
in the event of emergency affecting the health and safety of the public.   

 
4. The positions of Administrative Clerk and Administrative Analyst are both in the 
Treasury department of the MDC. The Administrative Clerk is not in the bargaining unit; 
the Administrative Analyst is in the bargaining unit.   
 
4. The job description for Administrative Clerk (Ex. 5) includes the following 
examples of duties: 
 

Processes forms and documents within generally established procedures.  
Checks for adherence to requirements and accepted administrative 
practice.  Prepares materials for meetings and legal requirements. 
 
Types or word processes correspondence, index cards, information on 
forms, documents, reports and statistics from copy, rough draft or own 
compiled information.  May enter and retrieve data in a terminal or 
personal computer and prepare standard reports and summaries by 
computer. 
 
Maintains files and filing systems.  Files documents. 
 
Answers telephone and directs callers, takes messages or answers 
procedural questions.  Screens, greets, directs and announces visitors. 
 
Performs wide range of posting, tabulation and calculating. Maintains 
complex records and accounts. 
 
Maintains event calendars and calendars or logs of own tasks.  Schedules 
routine and special meetings. 
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Composes routine and specialized correspondence and documents from 
notes, verbal instructions or standard text 
 
Performs related work as required.  

 
6. The job description for Administrative Analyst (Ex. 4) contains the following 
examples of duties: 
 

 Analyzes, researches and monitors District programs, investments or 
budgeting needs and makes recommendations for action.  Assists in 
establishing standards and procedures. 
 
Provides administrative or financial support through assigned programs 
and projects. Compiles and records information as required.  Performs 
complex computations, interprets charts, graphs and tables.   
 
Develops computerized financial tracking models and implements them 
within established software packages.  May oversee lower level 
administrative and clerical classifications. 
 
May monitor the management of District funds, assets, and other valuable 
effects and ensure that disbursements of funds conform to established 
procedures. 
 
May coordinate financial programs, procedures and actions with banks, 
vendors, governmental agencies, and District staff. 
 
Conducts investigations into assigned problems and researches 
information.  Analyzes data and drafts conclusions and recommendations 
for reports and special projects. 
 
Performs related work as required.   

 
7. The Administrative Clerk position is currently held by employee Rachel Miller 
who was hired for that position approximately 6 months to one year prior to the hearing 
in this matter.  As Administrative Clerk, Miller spends approximately 10% of her time 
answering general telephone calls; 10% of her time keeping the calendar of the Deputy 
Treasurer; and 10% of her time preparing for meetings and legal matters.  The remainder 
of the time she deals with banks by telephone, takes care of wire transfers and compiles 
records.  She rarely deals with vendors and occasionally has contact with the State of 
Connecticut if the State owes money to the MDC.  She also fills in for the Administrative 
Analyst when he is absent.  
 
8. The Administrative Analyst position has been held by employee Dean Ward since 
approximately one year prior to the hearing in this matter.  Prior to becoming the 
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Administrative Analyst, Ward was the Administrative Clerk.  Ward performed all the 
same duties as Clerk that Miller is now performing.   
 

CONCLUSIONS OF LAW 

1. The Union failed to prove that the transfer in question varies significantly in kind 
or degree from the work performed in the past by the Administrative Clerk. 
 

DISCUSSION 

 In this case the Union alleges that the non-bargaining unit position of 
Administrative Clerk is unlawfully performing work of the bargaining unit position of 
Administrative Analyst.   The MDC does not deny that the Clerk is performing some of 
the Analysts duties but denies that this performance is a change from the past practice 
regarding these two positions.  The MDC also claims that the Union waived its right to 
contest this situation.   In this case, we agree that the Union did not prove that the transfer  
in question differs significantly in kind or degree from the past work performed by the 
Clerk. 
 
 In City of New Britain, Dec. No. 3290 (1995), the Labor Board set forth the 
standard to be used in cases alleging an unlawful transfer or subcontracting of bargaining 
unit work.  In order to prove a prima facie case of unlawful transfer of bargaining unit 
work, a union must prove each of the following: 
 

1. That the work in question is bargaining unit work; 

2. That the subcontracting/transfer in question varies significantly in kind or 
degree from what has been customary under past established practice; and 

 
3. That there has been a demonstrable adverse impact on the unit.  
 

In this case, at least some of the work performed by the Clerk is bargaining unit work of 
the Analyst.  The MDC admits as much in its brief to this Board and it is undisputed that 
the Clerk fills in for the Analyst in his absence.  As such, we find that the first prong of 
the New Britain standard has been met. 
 
 We find, however, that the Union has failed to show that the transfer of work in 
question varies significantly in kind or degree from what has been customary between 
these two positions. In this regard, the Union’s witnesses testified that the work currently 
performed by the Clerk is the same work that was performed by the former Clerk before 
he became the Analyst.  There is no evidence that this transfer of work, either on a daily 
basis or in the Analyst’s absence, is significantly at variation with the past practice 
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concerning these positions.  As such, we find that the Union has not established a prima 
facie case pursuant to New Britain and we dismiss the complaint.1 

 

ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby 
 

ORDERED that the complaint filed herein be, and the same hereby is, 
DISMISSED.   
 

 CONNECTICUT STATE BOARD OF LABOR RELATIONS 
   
    John W. Moore, Jr. 
    John W. Moore, Jr. 
    Chairman 
 
    Patricia V. Low 
    Patricia V. Low 
    Board Member 
 
    Wendella A. Battey 
    Wendella A. Battey 
    Board Member 

                                                 
1 We do not reach the MDC’s waiver argument which was not raised at the hearing but was raised in its 
brief.   
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CERTIFICATION 
 

I hereby certify that a copy of the foregoing was mailed postage, prepaid this 18th 
day of March, 2004 to the following: 
 
Attorney J. William Gagne, Jr. 
Gagne & Associates     RRR 
1260 Silas Deane Highway 
Wethersfield, Connecticut  06109 
 
Attorney Anthony J. Palermino 
945 Wethersfield Avenue    RRR 
Hartford, Connecticut  06114 
 
Attorney Susan Creamer 
Council 4, AFSCME, AFL-CIO 
444 East Main Street 
New Britain, Connecticut  06051 
 
  

  _____________________________ 
  Jaye Bailey Zanta, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
  
 
   
 
 


