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DECISION AND ORDER  
 

These proceedings arise out of an ongoing dispute concerning the implementation of a 
collective bargaining agreement with effective dates of July 1, 2000 through June 30, 2005 
between the Waterbury Police Union, Local 1237, Council 15, AFSCME, AFL-CIO (the Union) 
and the City of Waterbury (the City).  The procedural history of this matter is set forth below.  

 
I. Background and Proceedings    

On October 6, 2000, the Union filed a complaint, as amended on November 1, 2000 
(Case No. MPP-22,021), with the Connecticut State Board of Labor Relations (the Labor Board), 



alleging that the City violated the Municipal Employees Relations Act (MERA or the Act) by 
failing to implement a valid collective bargaining agreement.  On January 24, 2001 the Labor 
Board issued its decision in Case No. MPP-22,021 (City of Waterbury, Decision No. 3805) 
finding that there exists a valid collective bargaining agreement between the parties with 
effective dates of  July 1, 2000 through June 30, 2005 and ordering the City to cease and desist 
from failing to implement the agreement. 

 
Pursuant to § 4-183 of the Connecticut General Statutes, the City appealed the Labor 

Board’s decision to superior court.  As part of its argument on appeal, the City claimed that 
implementation of the contract is impossible due to the financial situation in the City.  In a 
Memorandum of Decision dated October 25, 2001 the Honorable Henry S. Cohen denied the 
City’s appeal.  Although the City had a further right of appeal, it chose instead, by letter dated 
November 14, 2001, to request the Labor Board to begin compliance proceedings regarding Case 
No. MPP-22,021 as a way of addressing the City’s claim that it is unable to implement the 
contract.  By letter dated December 3, 2001, the newly created Waterbury Financial Planning 
and Assistance Board (the “WFPAB”) informed the Labor Board and the other parties of its 
intention to seek intervention in the proceedings.   

 
On December 6, 2001, the Union filed an additional complaint with the Labor Board 

(Case No. MPP-22,904) alleging that the City continued to violate the Act by refusing to comply 
with the Labor Board’s order in City of Waterbury, Decision No. 3805 (2001) by failing to 
implement the collective bargaining agreement.  The cases were consolidated for further 
proceedings.   

 
On January 11, 2002, the WFPAB filed a Petition for Intervention which was supported 

by the City and opposed by the Union.  On January 17, 2002, the Union filed a Motion to 
Dismiss the compliance proceedings in Case No. MPP-22,021 which motion was opposed by the 
City and the WFPAB.  A hearing was held on February 8, 2002 at which all parties appeared, 
were represented and allowed to make argument. At the hearing, the Labor Board granted the 
WFPAB’s Petition for Intervention and denied the Union’s Motion to Dismiss.  Thereafter, on 
March 1, 2002, the Union filed a Motion for Articulation concerning the Labor Board’s previous 
determinations on the Petition for Intervention and the Motion to Dismiss.  On April 5, 2002, the 
Labor Board denied the Motion for Articulation but clarified that the WFPAB had been 
permitted to intervene in these proceedings without limitation as to its participation.  

 
Further hearing dates were held on April 29, 2002, May 20, 2002, August 26, 2002, 

August 29, 2002, September 5, 2002, September 30, 2002, December 4, 2002, and February 5, 
2003. All parties appeared, were represented, allowed to present evidence, examine and cross-
examine witnesses, and make argument.  On April 29, 2002, the Union filed a Motion in Limine 
requesting that the City and the WFPAB be prohibited from presenting evidence concerning the 
financial health of the City until such time as the City had established that it was eligible to raise 
an “impossibility of performance” defense as that defense is recognized under Connecticut law.  
The Motion was denied on the record in April 29, 2002.  The record from the original 
proceedings in Case No. MPP-22,021 was incorporated into the record in these proceedings.  All 
parties submitted post-hearing briefs on April 21, 2003 and reply briefs on May 5, 2003.   
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On the basis of the entire record before us, we make the following findings of fact and 

conclusions of law, and we issue the following order. 
 

II. Findings of Fact 

The following findings of fact are in addition to those contained in City of Waterbury, Decision 
No. 3805 (2001). 
 
1. The City remains an employer within the meaning of the Act. 

2. The Union remains an employee organization within the meaning of the Act. 

3. The WFPAB was created by special act of the legislature in S.A. 01-01 for the purpose of 
overseeing the City’s finances for a period during which the City remains fiscally healthy 
for five consecutive years. (Ex. 36). The Special Act includes the following relevant 
provisions concerning collective bargaining: 

 
Sec. 11. (a) In carrying out the purposes of this act, the board shall 
have the following powers, duties and functions: 
*** 
(4)(A) Approve or reject all collective bargaining agreements for a 
new term, other than modifications, amendments or reopeners to 
an agreement, to be entered into by the city or any of its agencies 
or administrative units, including the board of education…. 
     (B) Approve or reject all modifications, amendments or 
reopeners to collective bargaining agreements entered into by the 
city or any of its agencies or administrative units, including the 
board of education….  
(5) With respect to labor contracts in or subject to binding 
arbitration, serve as the binding arbitration panel.  The board 
shall have the power to impose binding arbitration upon the 
parties anytime after the seventy-fifth day following  
commencement of negotiations… 
*** 
(15) Approve or disapprove the Chief negotiator for the city for the 
purposes of collective bargaining and, in the case of disapproval, 
the board may appoint such negotiator; 
*** 
(b) The board may: 
*** 
(4) Make a request to the exclusive representative of an employee 
bargaining unit to reopen the negotiation process and present a 
proposed revision to a contract. … 
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 Special Act 01-01 does not give the WFPAB power to vacate or annul an existing valid 
collective bargaining agreement.   

 
4. The Union and the City are parties to a valid collective bargaining agreement with 

effective dates of July 1, 2000 through June 30, 2005.  (Ex. 7).  The City has refused to 
implement the contract.   

 
5. The collective bargaining agreement between the parties includes, among others, the 

following relevant provisions:   
ARTICLE IX 
SICK LEAVE 

  *** 
Section 2(c).  In the event of the death or retirement of an 
employee, the employee (or the employee’s estate) shall receive as 
terminal pay 60% of his then accumulated sick leave valued at the 
applicable rate in use at the time of his death or retirement. 
 
Section 2(d) Effective upon the signing of this agreement, 
employees shall be allowed to accumulate up to one hundred fifty 
(150) sick days. 
 
Those employees who exercise their right to retire may exchange 
up to one hundred twenty (120) days of accumulated sick leave for 
no more than three (3) years of service for pension purposes.   
Forty (40) sick leave days shall equal one (1) year of service.  
Employees cannot exceed thirty years (30) years service for 
pension purposes. 
 
Police participants, with the sick leave exchange, who are eligible 
for retirement under Article XXII can only exercise this option 
upon retirement.  The sick leave exchange shall not be used for 
“vesting” purposes. 
 

ARTICLE XXI 
      WAGES 
 

  Section 1.  The following rates for the positions set forth 
shall be applicable weekly on the effective date listed: 

 
Position 6/30/01 6/30/02 6/30/03 6/30/04 6/30/05 
 
Patrolmen E 754  775  798  822  845 
Patrolmen D 845  868  894  921  949 
Patrolmen C 879  903  930  958  987 
Patrolmen B 914  939  967  996  1026 
 4 



Patrolmen A 952  978  1007  1037  1068 
Detective 1002  1030  1061  1093  1126 
Sergeant 1068  1097  1130  1164  1199 
Lieutenant 1162  1194  1230  1267  1395 
Captain 1265  1300  1339  1379  1420 
Chief Insp. 1431  1470  1514  1559  1606 
 

Section 1 (a).  Not withstanding the foregoing, on June 30, 2004 
and June 30, 2005 if the increase in the cost of living, deemed 
equivalent to the percentage increase of the February 1 Consumer 
Price Index over the prior February 1 Consumer Price Index for 
each noted year (as found for example, in the B.L.S. Consumer 
Price Index for 1991 – “All Urban Consumers (C.P.I.U.) – 1982-
84 – 100” for all cities as found in volume 2A of BNA Policy and 
Practice Series – Compensation: page 347:130 as of January 1992) 
exceeds the percentage Payroll increase set for each contract year 
by more than one (1%) percent, the rate will be adjusted 
retroactively to the date of the prior annual contractual wage 
increment so that the rate will reflect the increase in the cost of 
living above the one (1%) more than the contractual wage 
increment for the period.  Such adjustment  will not exceed an 
additional one (1%) percent. 

 
EXAMPLE.- Contract Increase 3% 

If Cost Of Living Rises To   Raise Equals 
2.5%      3% 
3.6%      3% 
4.4%      3.4% 
5%      4% 
6% Or Higher     4% 

 
********DROP IF WAGES MEET EXPECTATIONS******** 
 

ARTICLE XXII 
      INSURANCE 
 

Section 1.  The City shall provide the insurance program described 
as follows: 

a) The Century Preferred Managed Care Program with a $10 co-pay 
for home and office visits with an unlimited maximum.  Out of 
network cost shares include $200/400/500 deductible for 
individual, two person, and family coverage.  The maximum “out 
of pocket” expense associated with the out of network cost share is 
$6000/1200/1500 for individual, two person, and family 
respectively.  If a non-network provider is used the employee or 
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dependent may be subject to balance billing above and beyond the 
stated share maximums.  The program includes managed benefits 
with a $200 inpatient hospital and 25% professional penalty 
imposed if guidelines are not followed.  The lifetime maximum for 
the program is unlimited. 
 

b) Full service drug rider with a $5 co-pay and a $1000 cap. 
 

c) The Blue Cross-Blue Shield Full Service Dental Plan and Dental 
Rider A 
 

d) Dependent child rider. 
 
Section 2.  The City will provide the medical insurance program 
prescribed in Section 1 hereof at no cost to the employee for the 
coverage of the employee and the eligible dependents of the 
employee. 
 
Section 3.  The City shall provide, without charge to the employee, 
life insurance in the face amount of the employee’s annual base 
salary (that is Article XXI wages on an annualized basis) rounded 
up to the next $1,000.  An individual employee may purchase 
additional life insurance up to his annual salary at his own 
expense. 
 
Section 4.  The City reserves the right to provide coverage as 
equivalent as possible to that specified without increase in cost to 
the City in the event Blue Cross and Blue Shield increases its rates 
during the term of this Agreement. 
 
Section 5.  The City agrees to the Union instituting and 
maintaining a voluntary Sickness and Accident Plan and/or a 
voluntary Annuity, IRA or similar retirement enhancement plan or 
program.  It is understood that the City will not be obliged for any 
portion of the cost or premiums involved in such plans or 
programs. 
 
Section 6.  Any question concerning payment of benefits 
pertaining to any of the aforementioned provisions shall be 
determined by the insuring company in accordance with the 
provision of such policies. 
 
Section 7.  The City will provide to all employees who retire under 
this agreement the same medical insurance coverage for 
themselves and their spouses it currently provides for active 
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employees with the exception of the dental plan.  Those retirees 
who are eligible to receive Social Security benefits and/or 
Medicare benefits shall receive the Blue Cross Medicare 
Supplement or an equal or better supplement in lieu of the active 
employees current medical insurance coverage, at no cost to 
themselves or their spouses and shall be reimbursed on an annual 
basis for the Medicare Part “B” premiums paid by the retirees or 
their spouses.  Retirees shall not have any decrease in their benefits 
nor increase in cost to themselves or their spouses for electing to 
exercise the aforementioned Social Security/Medicare benefits. 
 
Section 7(a).  Section 7 above is clarification of the intent of the 
1989-1992 ARTICLE XXII Section 7 language. 
 
Section 7(b).  These benefits will only be provided for employees 
who actually retire from the City and not for those who are vested 
terminations. 

 
6. The City’s retirement plan is a defined benefit pension plan that provides for an 

employee to receive a pension based on their final salary.  For the bargaining unit 
members, that benefit is 2.5% (base pay) per year of service (for a maximum of thirty 
(30) years) or 75% of base pay at thirty (30) years service.  Officers must have a 
minimum of twenty (20) years service before they are eligible to retire. 

 
7. The bargaining unit members contribute 9% of their pay toward the plan, however, the 

plan sponsor (the City) has the funding responsibility regardless of the total accumulated 
liability of the plan.  

 
8. Marc S. Ryan (Ryan) has served as the Secretary of the Office of Policy and 

Management (OPM) for the State since 1998 and, in that capacity now serves as the 
Chair of the WFPAB.   Ryan has extensive knowledge of the financial condition and 
history of the City of Waterbury due to his current position as well as his prior positions 
as an editor of the Waterbury Republican American newspaper, OPM Deputy Director, 
OPM Under Secretary for Municipal Affairs, OPM Policy Development Director and 
Deputy Communications Director for Connecticut Governor John G. Rowland.    

 
9. The Secretary of OPM serves as the Secretary of the State Bond Commission.  Also, 

pursuant to what is colloquially known as “Access Legislation”, the Secretary of OPM is 
required to refer any municipality that engages in any type of deficit financing to the 
Municipal Finance Advisory Commission.  The Commission advises the Secretary 
regarding financially distressed communities.   

 
10. OPM includes the Municipal Affairs and Finance division that supervises municipal 

oversight in the state, including reviewing the financial condition of municipalities.  
Every year, each municipality is required to file an audit of the prior fiscal year.  The 
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Municipal Affairs and Finance division uses this data to compile and examine 
information concerning the financial health of communities and also publishes the 
information in a book entitled “Municipal Fiscal Indicators”.  The information includes 
the bond ratings of municipalities.      

    
11. From at least the 1980s through 2000, the City, through various administrations, had 

allowed a serious fiscal condition to develop.  Specifically, at least two administrations 
during that period entered into “sale lease-back” of tax liens, essentially creating a deficit 
financing situation.  In the early 1990s, the City reduced its pension contributions to 
approximately 50% of the actuarial recommendation at a time when there already existed 
an unfunded liability in the City pension system.  

 
12. At the same time that the City was accumulating the debt described above, it was not 

raising taxes or otherwise acting to generate funds.  Between 1979 and the time of the 
hearing in these matters, the City had not conducted a revaluation of its grand list.  From 
1979 through at least 2000, the mill rate in the City remained essentially flat.  The City 
used several stop gap measures to raise annual funds including tax lien sales and the 
privatization of tax collections.    

 
13. In late 1995 or early 1996, the City, through then Mayor Giordano (Giordano), 

approached OPM, the legislature and the Governor’s office to request permission to 
deficit finance. The City had accumulated an approximate $25 million debt.  Legislation 
was passed allowing the deficit financing and the Budget Advisory Council (BAC) was 
created to examine and advise the City with regard to its fiscal condition.  The BAC did 
not have the authority to take over the City’s finances but was merely an advisory board 
to the City.  In December, 1996, OPM instructed the State Treasurer to release State aid 
funds to the City earlier than usual so that the City would not run out of cash before the 
end of December, 1996.  

 
14. Between 1996 and 2000, the City’s financial health did not improve even with the 

existence of the BAC and the State’s involvement.   
 
15. In May or June, 2000, Ryan and the BAC Chair approached Giordano and informed him 

that the State was undertaking an independent financial review of the City’s finances.  
During the spring and summer of 2000, the review indicated the City’s continuing budget 
problems.  Ryan spoke repeatedly with Giordano about the problems, specifically telling 
Giordano that the proposed collective bargaining agreement, now at issue in these 
proceedings, was not affordable.  The projected figures at the time indicated a $40 
million to $60 million deficit by the end of fiscal year 2001 and approximately $400 
million in unfunded pension liability.  

 
16. During the months before funding for the collective bargaining agreement was approved 

by the City Aldermen in September, 2000, Ryan had repeated conversations with 
Giordano and his Chief of Staff and chief negotiator, Katherine Awwad.  Ryan also 
spoke with at least some of the Aldermen regarding the above information. 
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17. In November and December, 2000, the City was again in danger of running out of cash.  

It began to withhold payments to health care insurers and was close to not meeting 
payroll or retiree payments.  The State advanced approximately $8.5 million in state aid 
to the City which money was not scheduled to be released until the end of December, 
2000.  Also in December, 2000, the bond rating agencies revoked the City’s investment 
grade rating, essentially cutting off the City’s access to the public markets.   

 
18. In January, 2001, the City was again in danger of running out of cash.  OPM worked with 

the City to secure short term financing to alleviate the cash flow problem on a short term 
basis.  This financing was in the form of a revenue anticipation note, which required a 
guarantee of state-escrowed funds.     

 
19. Based on forecasts, the City would have again been in danger of running out of cash by 

the end of March or April, 2001.  At that time, the state legislature began considering a 
State takeover of the City through the WFPAB.  Ryan also met with a coalition of Unions 
representing City employees to attempt negotiation of concessions.   

 
20. The discussions between the City and the Unions did not result in a concession 

agreement.  The legislature passed S.A. 01-01 in March, 2001, effective upon passage. 
(Ex. 36). 

 
21. In the months following the passage of  S.A. 01-01, the City’s fiscal condition included 

an accumulated deficit of approximately $60 million through fiscal year 2002 and  
approximately $350 million - $400 million in unfunded pension liability.  This fiscal 
condition is the result of years of mismanagement of the City’s finances including the 
severe underfunding of and borrowing against, the pension fund.  At all times, the 
bargaining unit employees in this case have been contributing their required share of 
salary to the pension fund.  

 
22. The City’s and the WFPAB’s most recent actuarial reports do not place a current dollar 

value on the police pension plan. (Exs. 43 & 44).  In his calculations regarding the 
liability of the pension provision of the 2000 – 2005 contract, the City’s actuary assumed 
that an employee would be able to retire at seventeen (17) years rather than twenty (20) 
years, that an officer’s base salary would increase at 4.5% per year, and that all members 
of the police department would take advantage of this provision.  Based on these 
assumptions, the accrued actuarial liability of the sick leave trade-in/pension provisions 
of the contract, expressed in 2000 dollars, is $8,500,000.00 or 6.2% of payroll.  To 
properly fund the provision according to generally accepted actuarial principals (GAAP) 
the City would need to add at least $1,000,000.00 per year to the plan for twenty-six 
years. (Ex. 6).  The analysis did not take into account officers who had more than thirty 
(30) years service, those who would not accumulate enough sick time to take advantage 
of the provision, or officers who would not be eligible based on years of service. It also 
assumed that the provision would remain in the next collective bargaining agreement. 
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23. The Union’s actuary concluded that the cost of the sick leave trade-in/pension provision 
is approximately $200,000.00 per year for the term of the contract. His calculations were 
performed assuming that individuals with less than seventeen (17) years of service or 
more than thirty (30) years of service would not take advantage of the benefit.  The 
calculation also assumed that those without necessary accrued sick leave would not take 
advantage of the benefit, savings would be realized from the hiring of new, lower paid 
officers and that the provision would be removed from the next collective bargaining 
agreement. 

 
24. The City now needs to contribute a total of 39.4% of the police payroll to properly fund 

the plan. 
 
25. The wage increases provided for by the contract raise bargaining unit wages by 

approximately $400,000 - $500,000 per year.   
 
26. The total approximate immediate cost of the contract is in the range of $1 million per 

year.      
   
27. Neither the City nor the WFPAB determined what the effect of the Agreement would be 

on the mill rate. 
 
28. Since the passage of S.A. 01-01, the City, with the approval of the WFPAB has settled 

contracts with the “Blue Collar” union, the Fire union, the Teachers’ union and the 
Nurses union.  The “White Collar” union received an arbitration award from the WFPAB 
settling its contract.  The Blue Collar and Fire contracts were “open” contracts at the time 
of the passage of S.A. 01-01, making those unions subject to an arbitration award by the 
WFPAB if settlement was not achieved.  The Teachers’ contract was subject to a wage 
reopener.  

 
29. The Blue Collar bargaining unit members received a $3,000 lump sum payment as well 

as an annual increase of 2.5%  on July 1, 2001.  Information regarding other wage 
increases is not contained in the record.  That union made concessions in both health care 
and pension benefits.  

 
30. The Fire bargaining unit members received  $4,000 in a lump sum payment as well as 

wage increases in each year of the contract, including 2.5% on July 1, 2001 and 2.5% on 
July 1, 2002.   Members also received $750 in addition to the wage increase in some 
years of the contract.  That union made concessions in health care and pension benefits.   

 
31. The Teachers’ union negotiated a one year extension of the contract with a 2% wage 

increase in the extended year.  That union made concessions in health care benefits.  
Teachers are included in the State Teachers Retirement Fund.  However, some teachers 
receive supplemental retirement benefits from the City.  Those benefits were not changed 
as a result of negotiations with the City.  
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32 The terms of the arbitration award concerning the White Collar union are not contained 
in the record.   

 
33. The Municipal Employees union was in negotiations with the City concerning its contract 

during the hearing in this matter.   
 
34. The City raised its mill rate from 74 to 90 in a one year period over 2000 – 2001.   

35. In 2001 – 2002 the City had a budget surplus of between $7 million and $10 million 
which was realized from corrections to the education budget.  Although this money can 
be used to help fund the police contract, the WFPAB will not do so because it believes 
that to do so would not be in keeping with good accounting practices.   

 
36. The City and the WFPAB have not budgeted for the 2000 – 2005 police agreement.   

37. The WFPAB has not formally approached the Union regarding concessions to this 
agreement.   

 
38. The WFPAB is authorized to spend up to $2 million in the first few years of its existence 

for legal and other expenses.   
 
39. The City never requested the Governor to allow it to declare bankruptcy. 

40. The City retains the right to lay and collect taxes. 

III. Conclusions of Law 

1. It is not impossible for the City to implement the current collective bargaining agreement 
with the Union. 
 
2. It is not contrary to public policy for the City to implement the current collective 
bargaining agreement with the Union. 
 
3. The City committed a prohibited practice by failing to implement the current collective  
bargaining agreement with the Union in accordance with the Labor Board’s decision in City of 
Waterbury, Decision No. 3805 (2001).   
 
IV. Discussion 

 In Case No. MPP-22,904, the Union alleges that the City has failed to abide by the Labor 
Board’s decision in City of Waterbury, Decision No. 3805 (2001) because it has refused to 
implement the collective bargaining agreement found by the Labor Board to be valid in that 
decision.   The City and the WFPAB argue, in both MPP-22,904 and as their compliance 
position regarding Decision No. 3805, that the City cannot implement that collective bargaining 
agreement because of the dire financial situation in the City of Waterbury.  In these cases, we 
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agree with the Union for the following reasons.   
 

We must decide whether, having entered into a valid collective bargaining agreement, the 
City and now the WFPAB, may be excused from their obligations under that contract due to the 
financial circumstances.  Although tempting, we are not here to decide whether, in a perfectly 
reasonable world, this conflict could have been avoided altogether. We must decide only 
whether the City and the WFPAB can and should live up to their obligations concerning this 
bargaining unit. 

 
 As recognized by the parties and the Superior Court in the appeal of Decision No 3805, 
this Board has previously alluded to the existence of a defense based on a party’s inability, for 
one reason or another, to comply with an agreement.  In our line of cases involving repudiation 
we have often said:  
 

The third type of repudiation of contract does not involve assertion of an 
interpretation of the contract by the Respondent, but instead, the Respondent 
either admits or does not challenge the complainant’s interpretation of the 
contract and seeks to defend its action on some collateral ground which does not 
rest upon an interpretation of the contract, e.g. financial hardship, administrative 
difficulties, etc.  Town of Westport, Decision No. 3832 (2001) and cases cited 
therein. 

 
This Board has not previously excused a Respondent’s repudiation of a contract on the grounds 
of  “financial hardship”.  Additionally, in a series of early cases in which the above repudiation 
standard was not mentioned, this Board has not excused respondents’ failures to comply with 
contractual obligations on the grounds of financial impossibility or impracticability.  See: City of 
Stamford, Decision No. 1057 (1972), aff’d City of Stamford v. State Board of Labor Relations, 
Dkt. No. 18637, Superior Court (1972)(Tierney, J.); North Branford Board of Education, 
Decision No. 1659 (1978);  City of Waterbury, Decision No. 1874 (1980).  Similarly in City of 
Willimantic, Decision No. 1321 (1975), this Board considered a case involving the employer’s 
unilateral change in conditions of employment during negotiations.  The Board said: 
 

This is a difficult case.  Both the City and the Union have been caught up (with all 
the rest of us) in the present economic situation.  And it is a matter of common 
knowledge (and also in the record) that Willimantic has for some time fared 
worse than most other Connecticut cities. …Like Canute we are in the presence of 
a force as strong as the tide.  The parties may, of course, bring pressure to bear on 
each other and if bargaining is kept free it is our faith that in the long run damage 
will be minimized and fairly distributed.  The Board’s only function is to see that 
bargaining is kept free and that its rules are observed. 
*** 
The City contends here, however that the situation was charged with crisis; that it 
did not have time to wait till the usual palaver became unwound; that it had to do 
what it did (or take some alternative) in a hurry so that in this context an impasse 
may be found.  The City’s position is not supported by authority it cites…. 
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In spite of the lack of authority we are inclined to feel that the existence of an 
impelling economic reason for doing a thing in a hurry may be a factor in 
determining whether an impasse has been reached in the bargaining over an 
employer’s proposal to do it.  But we find that such a rule would not apply here.  
To be sure, Willimantic was in dire economic straits but the question would not 
be that broad.  The question would be rather, whether Willimantic was under such 
necessity to cut down these particular existing benefits that it could not afford to 
wait even to see what might come from a session with a State mediator?  City of 
Willimantic, Decision No. 1321 (1975).   

 
The above cited decisions show that this Board has never before found a circumstance in which 
financial problems would excuse a respondent’s collective bargaining obligations.   Further, this 
Board has not before articulated a standard for when such a finding might be made.  The above 
cases are informative to the present case in that we respect and uphold prior Boards’ hesitance to 
allow any party to avoid its statutory bargaining obligations.  This case is no exception as we 
will discuss in detail.  We first consider the parties’ arguments regarding a standard to be used 
for a determination in this matter.   
 

The Union advocates the adoption of a common law impracticability standard. The Union 
argues that the City should not be excused from complying with the contract unless it can show 
that: (1) an intervening event made the performance impracticable; (2) the nonoccurrence of the 
event was a basic assumption on which the contract was made; (3) the impracticability resulted 
without fault of the City; and (4) the City has not assumed a greater obligation than the law 
imposes.  O’Hara v. State, 218 Conn. 628 (1991).   The City and the WFPAB argue against such 
a standard, claiming that it is unworkable in the collective bargaining context.  Instead, the City 
advocates for a less “scientific” approach, keeping to an analysis which finds in a specific case 
that the hardship of complying is “great” or “substantial” and that compliance is contrary to 
public policy.    

 
We have been unable to formulate a standard that we believe will work in every case of 

non-compliance brought before this Board.  We agree with the Respondents that the common 
law formula offered by the Union is not entirely applicable given the legislative requirements 
surrounding municipal collective bargaining in this state.  On the other hand, the considerations 
discussed in the impracticability defense described in O’Hara, supra, are helpful in this case.  As 
our prior cases show, the circumstances giving rise to these kinds of situations are widely varied 
and stand alone in their complexities.  After consideration of the arguments of the parties, we 
will here consider the following factors in determining if the City should be excused from its 
obligations:  (1) The financial condition of the City at the time the contract was entered into as 
well as during the life of the contract, including any substantiated projections; (2) The cost of the 
contract to the City which must include a decision concerning the methodology of determining 
cost as well as a determination of the likelihood of the disputed provisions remaining alive after 
expiration of the agreement; (3) the City’s agreements with other collective bargaining units; (4) 
the City’s ability to comply with its other statutorily mandated obligations if the contract is 
enforced; and (5) any public policy arguments relevant to this situation, including the actions of 
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the legislature.     
 
There is no dispute that the City is in extreme financial straits.  The record is replete with 

astounding deficit figures. We have no basis to disagree with the figures concerning the overall 
deficit in September 2000, the current condition or even the projection that the financial health of 
the City will not improve dramatically in the next year.  We also acknowledge the hefty 
unfunded pension liability of this municipality.  Additionally, taxpayers have experienced a 
dramatic increase in property taxes in a short period of time.  

 
At the same time, the City is not bankrupt and in fact, experienced a one time multi-

million dollar surplus in 2002 due to accounting and grant administration errors.  While good 
accounting practices counsel against spending that money, the City and the WFPAB must temper 
their decisions with acknowledgement of the statutory collective bargaining obligations.  
Further, while we are extremely sensitive to the plight of the taxpayers in the City, we must also 
recognize that the taxpayers enjoyed a long and uninterrupted period during which they did not 
experience a revaluation nor a mill rate increase.  The record does not support a conclusion that 
the tax rate increases have caused widespread flight from the City nor that tax collections have 
dramatically decreased.  Important to our discussion under this element, we are not convinced 
that the figures presented by the Respondents were unknown to the decision makers in 
Waterbury at the time the disputed provisions were approved.  It is impossible to believe that 
only the tip of the iceberg was showing in September, 2000, with no real indication of the danger 
lurking beneath.  The State had already been involved with the City concerning its finances; 
money had been advanced and deficit financing had been allowed.  Mr. Ryan had personally 
spoken to most of the Aldermen regarding the City’s financial condition.  Indeed, nearly half the 
Aldermen voted against this contract.  While the deficit figures appear to be larger than actually 
known in late 2000 and early 2001, we simply cannot believe that the municipal legislative body 
charged with approving funding for the agreement was so naïve or uninformed as to not 
understand at least the general implications of this contract.  As such, we must acknowledge the 
City Board of Aldermen’s decision that it could afford to fund this contract.   

 
Turning to the cost of the contract, we first note that after eight days of additional 

hearing, more than 60 exhibits and the testimony of two actuaries, two mayors, two OPM 
officials, the Union President and several other witnesses, the record contains estimates of cost 
ranging from  
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several hundred thousand dollars to multi-millions of dollars.  We understand that each party 
asserted its best case in an effort to convince us of the correctness of its position and that the 
figures are somewhat vulnerable to manipulation depending on the methodology and calculations 
used.  Unfortunately, this evidence leaves us with a complex set of numbers from which we must 
find a reasonable way of analyzing the cost of these disputed provisions.  The City and the 
WFPAB assert that, at a minimum, the pension provision will cost $1 million per year for 26 
years, based on the assumptions described in the findings of fact. Those parties also claim that 
the wages will cost at least $500,000 in the first year, compounded in every year thereafter.  
Most of the testimony concerning health care costs pertained to the savings to be had if the 
Union had agreed to premium sharing or increases in co-pay.  The City and the WFPAB also 
attributed items such as lost savings opportunities (from scheduling changes and other 
unidentified bargaining concessions) as part of the cost of this contract. The Union claims that 
the actual yearly cost of the contract is about $1 million dollars per year based on wage increases 
and a realistic estimate of the number of bargaining unit members who will take advantage of the 
retirement/sick leave provisions.   

 
We cannot calculate a definitive number based on this record.  However, as an initial 

matter we find that, in this particular situation, the Union’s analysis is, in certain respects, a more 
relevant calculation for several reasons.  First, this case is about whether the City can afford to 
pay the cost of this contract during its term.  Thus, while we do not dispute that the actuarial 
figures of the City and the WFPAB are reasonable and true based on the worst case scenario 
dictates of GAAP, we cannot find that those figures represent the most realistic picture, 
particularly regarding the pension issue.  Crucial to our determination,  we find that it is quite 
probable, even rising to the level of definite, that the disputed provisions of the contract will not 
retain any life after June, 2005.  To the extent that the City and the Union again negotiate such 
generous provisions, the WFPAB will not approve such a costly and generous package.  And in 
the event the City and the Union do not reach a settlement, the WFPAB will act as the arbitration 
panel for the successor contract and will not be bound by the last best offers of the parties in 
determining the contract provisions.  Based on the testimony of the respondents’ witnesses, we 
are confident in our conclusion that the City will be burdened with these provisions only during 
the five year life of the contract.  

 
Based on the above, we find that the wage increases will cost the City $400,000 - 

$500,000 per year recognizing that the increase in base pay each year would have to be built into 
the budgets for the remaining succeeding years.  As for the health insurance provisions, we 
recognize the generosity of this provision given the current state of health care here and around 
the country.  However, no evidence was presented to establish that the City cannot afford this 
provision.  The only real evidence presented concerned the amount of savings the City might 
realize if this Union were to come back to the bargaining table for concession negotiations.  That 
is evidence of proper planning and responsible government.  However, it is not evidence of the 
City’s inability to pay this provision during the life of the contract.  The sick leave trade-
in/pension provision is the real crux of this case.  By any standards, this is a generous provision. 
 Any person with a modicum of knowledge can figure out that 120 days is slightly less than half 
the number of days that an average person works in a year.  To be able to trade that number for 
three years of service is a deal no one would turn down.  However, the real question is whether 
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the City can pay this provision.  We find that the dollar value of this provision must be placed 
somewhere closer to $200,000 per year as asserted by the Union than the $1,000,000 per year for 
26 years, cost asserted by the Respondents.  We realize that there will be a continuing actuarial 
cost of funding this provision even after the five-year contract is terminated.  However, that 
number will not reach the figure projected by the Respondents because the assumptions upon 
which the calculation was based are not entirely realistic for purposes of the issue before us.   

 
  Concerning the City’s agreements with other bargaining units, we first note that none of 
the other units that made deals with the City and the WFPAB were in a position similar to that of 
the Union in this case.  In this regard, each of the other units was in a more vulnerable position 
given the state of their collective bargaining agreements at the time the WFPAB took over the 
City’s finances.  Thus, decisions concerning strategy and concessions were made in a different 
environment.  Having said that, the wage increases in this collective bargaining agreement are 
not out of line with those approved by the WFPAB since its takeover.  We recognize that the 
other wage increases may be the direct result of concessions made by those unions regarding 
pension and health care costs.  However, we can’t find that the wages in this agreement are 
overly generous compared to other employees’ pay.    The record is clear that all the other units 
about which we have information made concessions in the health care area, allowing the City to 
save money on these costs.  As for pension, all the other bargaining units about which we have 
information, also made concessions in this area.1  As a result, this Union at least for the next 
year, will be enjoying more generous health care and pension provisions than other organized 
City employees.  
 

The City and the WFPAB have not shown that they cannot comply with other statutorily 
mandated expenditures if they comply with this contract.  The record shows that the City will 
have difficulty with its bond rating for at least the immediate future and will certainly have to 
remain fiscally conservative in many areas to maintain a balanced budget.  However, none of the 
information presented indicates that the City won’t be able to meet its other obligations if it 
complies with this contract.  While we are mindful of the City’s plight, we must not fail to 
remember that the current situation arose from years of mismanagement.  We do not believe that 
the fiscal situation in Waterbury will be fixed nor will its budget be balanced, quickly.  It took 
years for this situation to arise; it will likely take more than a few years for it to be fixed, 
regardless of this contract.  All evidence considered, the Respondents have not shown that the 
City will be unable to meet other statutory obligations if it complies with this contract. 

 
 Given the above discussion, we can come to no initial conclusion other than that the City 
can comply with these contract provisions.  Thus, we turn to the question of whether public 
policy influences our decision.  After much careful consideration, we find that public policy 
favors enforcement of this contract.  We believe there are several things to consider here.  First 
and perhaps most importantly, we must be guided by the actions of the legislature in the creation 
of the WFPAB.  Although the board was given extraordinary powers, it was not given the right 
to invalidate collective bargaining agreements.  Given the extensive collective bargaining power 
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given to the WFPAB, it must be assumed that the creators of the legislation were fully educated 
as to the mandates of MERA and specifically chose to withhold from the WFPAB the power to 
invalidate standing agreements.  Thus, the policy in favor of enforceable collective bargaining 
agreements as dictated by MERA was not altered by the creation of the WFPAB and must 
continue to guide our actions as the administrative body charged with interpreting and enforcing 
the Act.   
 

We also consider the bond rating of this municipality and the long-term effect of this five 
year agreement not only on the City but the State as well.   While we acknowledge the 
generosity of the pension provision in particular, and its potential part in influencing the 
immediate bond rating of the City, we must also acknowledge the compounded cause of this 
situation.  Simply put, this contract did not destroy the City’s bond rating nor cause the financial 
mess in the City.  The condition of the City results from the questionable actions of many City 
leaders and officials over the years.  Although we sympathize with the citizens of Waterbury, we 
cannot lay the blame for the City’s woes at the feet of this single bargaining unit.   The City’s 
elected officials agreed to this contract with full ability to know of its implications.  The concept 
of foreseeability is relevant here.  This Union made a deal with this City and the elected officials 
endorsed it even in the face of strong indications that this was not a prudent financial 
arrangement. 

 
Finally, to the extent that it is tempting to decide that the police Union should “do its 

part” and make concessions for the good of the City, we cannot find that public policy supports 
that argument.   We note that the WFPAB has not formally approached this Union for 
concessions since the passage of S.A. 01-01.  Further, as described above, each of the other 
bargaining units that made concessions found itself in a more vulnerable situation than this 
Union did.  The Union made its decision to stand by its agreement, which decision is supported 
by the provisions of MERA, with the full knowledge that it would face the WFPAB as a 
potential arbitration panel in the next round of negotiations.  The Special Act provides for certain 
corrective measures with regard to collective bargaining agreements.  Those corrective measures 
will have to wait for implementation with regard to this Union until 2005.2         

 
 Turning now to the issue of remedy in this case, we reject the Respondents’ defenses 
regarding compliance with our order in Decision No. 3805 and we find that the City has violated 
the Act in Case No. MPP-22,904.  Since the collective bargaining agreement became valid prior 
to the creation of the WFPAB, there is no remaining issue with regard to that body.  We will 
order compliance with our decision, but we will not rub salt in the wound of this City’s financial 
condition.  As such, we will refrain from ordering interest to be calculated prior to the date of 
this decision.  Interest will begin to accrue on any payments due under the contract from the date 
of this decision forward.     
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of Labor 
Relations by the Municipal Employees Relations Act, it is hereby ORDERED that: 

 
I. The City of Waterbury shall cease and desist from failing to comply with the decision of 
the Labor Board in City of Waterbury, Decision No. 3805 (2001). 
 
 II. The City of Waterbury shall: 

A.  Immediately comply with the decision of the Labor Board in City of Waterbury, 
Decision No. 3805 (2001); 

 
B.  Immediately implement the terms of the collective bargaining agreement between the 

City and the Union with effective dates of  July 1, 2000 through June 30, 2005; 
 
C.  Make all employees whole for any losses suffered as a result of its failure to 

implement the terms of the collective bargaining agreement between the City and the Union with 
effective dates of July 1, 2000 through June 30, 2005, including back pay, together with interest 
at the rate of 4% beginning on the date of this decision. 

 
D. Post immediately and leave posted for a period of sixty (60) consecutive days from the 

date of the posting, in a conspicuous place where the members of the bargaining unit customarily 
assemble, a copy of this Decision and Order in its entirety. 

 
E. Notify the Connecticut State Board of Labor Relations at its office at 38 Wolcott Hill 

Road, Wethersfield, Connecticut, within thirty (30) days of the receipt of this Decision and 
Order of the steps taken by the City of Waterbury to comply herewith. 
 
     CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
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            . 

DISSENT OF ALTERNATE MEMBER GREBEY 
 
 I respectfully dissent from the conclusions of my colleagues in this matter.  Specifically, I 
would find that the public interest is best served by ordering these parties to resume negotiations 
in an effort to reach a mutually satisfactory solution to a very difficult problem.  I explain below. 
 
 There is no doubt that the City of Waterbury is in extreme financial straits.  The record is 
quite clear in this regard and no one is seriously disputing that description.  I believe that any 
case of this magnitude must be decided on its own facts and circumstances and for that reason, I 
would not attempt to formulate a standard by which every case of this nature could be analyzed.  
In this case, the severe underfunding of the pension fund (more than $400 million) is totally 
unacceptable.  It is financially irresponsible to maintain the status quo in this matter and wait for 
2005 to address the problem.   
 
 This Board should not base its decision on the parties’ future negotiations.  Even with the 
WFPAB as the final arbitrator for the next contract, we do not have any real idea what the 
outcome of those negotiations will be.  In this regard, we do not know what the trade-offs will be 
or what the political climate will be in Waterbury at that time.  Also, we do not know when a 
new contract would take effect, given the nature and timing of public sector bargaining in this 
state.  In the meantime, the pension buy-out costs will continue to accumulate.  At this time, we 
can correctly assume only that the actuarial assumptions of the City and the WFPAB are the 
pension funding costs.  The assumptions are based on the traditionally accepted method for 
setting pension costs.  The actuarial information of the City and the WFPAB is the more reliable 
of the actuarial estimates on this record.   
 
 Further, although there is evidence of a one-time surplus, it would contradict good 
accounting practices to use the windfall to offset the pension costs.  Thus, I do not believe this is 
a basis to uphold this contract.   
 
 In conclusion, I believe the intervening events as described in this record have made the 
performance sought by the Union impracticable.  The public interest is not served by 
maintaining this collective bargaining agreement.  Seasoned practitioners in collective 
bargaining would, I believe, accept the principle that nothing is agreed to until everything is 
agreed upon.   As such, I would open the collective bargaining agreement in its entirety, order 
the parties to renegotiate this agreement and dismiss the prohibited practice complaint of the 
Union.   
 
     C. Raymond Grebey 
     C. Raymond Grebey 
     Alternate Board Member 
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 I hereby certify that a copy of the foregoing was mailed postage, prepaid this 26th day of 
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Attorney Brian  Clemow 
Shipman & Goodwin     RRR 
1 American Row 
Hartford, Connectiucut  06103-2819 
 
Attorney Eric R. Brown 
Council 15, AFSCME, AFL-CIO   RRR 
290 Pratt Street 
Meriden, Connecticut  06450 
 
Attorney Richard F. Vitarelli 
Robinson & Cole     RRR 
280 Trumbull Street 
Hartford, Connecticut  06103-3597 
 
 
   _____________________________ 
   Jaye Bailey Zanta, General Counsel 
   CONNECTICUT STATE BOARD OF LABOR RELATIONS 


