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DENIAL OF REQUEST TO MODIFY DECISION NO. 2582 
 
 On October 2, 2002, Local 391, AFSCME, AFL-CIO (the Union) filed with the 
Connecticut State Board of Labor Relations (the Labor Board) a Request to Modify 
Decision #2582 (State of Connecticut Department of Correction, Decision No. 2582 
(1987)) pursuant to Conn. Gen. Stat. § 4-181a(b).1  On October 10, 2002, the State of 
Connecticut Department of Correction (the State or DOC) filed a response with the Labor 
Board objecting to the Union’s request.  On October 31, 2002 the Labor Board ordered a 
hearing on the Union’s request.  Thereafter, the parties entered into a full stipulation of 
facts and exhibits for the Labor Board’s consideration.  Based on the entire record before 
us, we make the following findings of fact and we deny the Union’s request. 

                                                 
1 Conn. Gen. Stat. § 4-181a(b) provides:  On a showing of changed conditions, the agency may reverse or 
modify the final decision, at any time, at the request of any person or on the agency’s own motion.  The 
procedure set forth in this chapter for contested cases shall be applicable to any proceeding in which such 
reversal or modification of any final decision is to be considered.  The party or parties who were the subject 
of the original final decision, or their successors, if known, and intervenors in the original contested case, 
shall be notified of the proceeding and shall be given the opportunity to participate in the proceeding.  Any 
decision to reverse or modify a final decision shall make provision for the rights or privileges of any person 
who has been shown to have relied on such final decision.   



FINDINGS OF FACT 

1. The State is an employer pursuant to the State Employees Relations Act (SERA 
or the Act). 
 
2. The Union is an employee organization pursuant to the Act and at all material 
times represented a bargaining unit of DOC employees. 
 
3. Peter Gallagher (Gallagher) was appointed as a Correction Officer on March 29, 
1985. 
 
4. Gallagher was terminated during his working test period on May 24, 1985. 

5. The Union filed a prohibited practice complaint (Case No. SPP-9282) on May 29, 
1985 concerning the actions of the DOC with regard to several employees. (Ex. 1). 
 
6. A Labor Board hearing was held on March 17, 1986 addressing the termination of 
probationary employees Gallagher and Richard Howe. (Ex. 5). 
 
7. A Labor Board decision (#2582) was issued on September 11, 1987 in which the 
Labor Board reinstated Gallagher and Howe with no back pay. (Ex. 8). 
 
8. After issuance of Decision No. 2582, the parties and the Labor Board’s staff 
engaged in a series of correspondence concerning compliance with the posting 
requirements of the order.  (Exs. 9 – 12).  On December 18, 1987 the parties signed an 
agreement stating: 
   

The State of Connecticut in full and final compliance with Decision 2582 
hereby agrees to post a copy of Decision 2582 on the bulletin board in the 
guardroom. (Ex. 13). 

 
The file in Case No. SPP-9282 (Decision No. 2582) was closed by the Labor Board by 
letter dated December 24, 1987. (Ex.14). 

  
9. Gallagher was reinstated as a probationary employee in the DOC on October 6, 
1987 as a result of Labor Board Decision #2582.  Richard Howe was also reinstated but 
resigned several months later. 
 
10. Gallagher was granted seniority credit for the period from May 24, 1985 to 
October 6, 1987. 
 
11. Gallagher was not granted retirement service credit for the period from May 24, 
1985 to October 6, 1987 for the Tier II Hazardous Duty pension plan of the State 
Employees Retirement System.   
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12. A complaint (Case No. SPP-21,238) was filed on October 22, 1999 claiming that 
the State had not complied with Labor Board Decision #2582 because Gallagher had not 
received pension credit for the time he was out of work from 1985 to 1987. (Ex. 20). 
 
13. A Labor Board hearing was held in Case No. SPP-21, 238 on January 17, 2001. 

14. The Labor Board issued a decision in Case No. SPP-21, 238 (State of 
Connecticut DOC, Decision No. 3847 (2001)) on October 25, 2001 (Ex. 21) finding that 
the State had complied with Decision No. 2582. 
 
15. By letter dated January 8, 2002 Gallagher requested the State Retirement Division 
of the State Comptroller’s office to hold a hearing regarding his request for pension credit 
for the period May 24, 1985 to October 6, 1987.  (Ex. 22). 
 
16. At a hearing held on August 22, 2002, the State Retirement Division decided to 
table Gallagher’s request for pension credit in order to give Gallagher and the Union time 
to “explore the potential for revising the Labor Board’s Decision No. 2582”. (Ex 24).   
 
17. By letter dated October 1, 2002, AFSCME Representative Albert Chiucarello 
requested the Labor Board to modify Decision No. 2582 in order to provide Gallagher 
with minimal backpay for the period May 24, 1985 to October 6, 1987 to allow him to 
qualify for pension credit for that time.  The letter was later amended to request full back 
pay for that period of time. (Ex. 15). 
 

DISCUSSION 

 The Union’s request in this matter is necessitated by the fact that Mr. Gallagher 
cannot be credited with state service for retirement purposes for the period in which he 
was terminated even though the Labor Board reinstated him to his former position.  This 
is because the State retirement system defines “state service” for purposes of retirement 
calculations as service for which a salary is paid. (Conn. Gen. Stat. § 5-154(m)).  Because 
the Labor Board did not order back pay in this matter, Mr. Gallagher cannot receive 
pension credit for that period of time.   
 
 The State opposes the request to modify the decision for several reasons.  First it 
argues that Conn. Gen. Stat.  § 4-181a(b) was not enacted at the time of the original 
decision in this case and cannot be applied retroactively.  The State also argues that the 
request is inappropriate because it was made fifteen years after the original decision.  
Finally, the State argues that the Union did not establish any “changed circumstances” to 
justify the modification.   
 
 We find that the Decision #2582 should not be modified under these 
circumstances.  The Labor Board was very clear in its original decision that back pay was 
not warranted by the facts of the case.  The Labor Board made this determination on the 
substantive information presented in the case.  The failure to award back pay was not an 
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oversight.  It was a substantive decision by the Board at that time. The facts upon which 
that decision was made have not changed; what has changed is the discovery that 
Gallagher’s pension credit was affected by the order.  While we acknowledged in 
Decision No. 3847 that this Board intended Gallagher to receive pension credit for that 
period of time we also noted that our intention in this regard was a legal impossibility that 
no one considered.  We cannot now modify the order in the case when there is no 
discovered change in the circumstances or the facts.  The statute mandates that we take 
into account all the rights of the parties in a proceeding in which we contemplate 
reconsideration.  Here, the award of back pay would not be in keeping with the original 
decision in this matter upon which the State has relied and we will not disturb our 
original ruling.  The request is denied.   
 
 Due to our decision in this matter, we do not reach the State’s other arguments 
concerning the retroactive application of the statute or the timeliness of the request.  
 

ORDER 

 By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the State Employees Relations Act, it is hereby 
 

ORDERED that the Request to Modify Decision No. 2582 shall be and same 
hereby is, DENIED.  
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
 
     Wendella A. Battey 
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid this 19th 
day of November, 2004 to the following: 
 
Albert J. Chiucarello, Staff Representative 
Council 4, AFSCME, AFL-CIO    RRR 
444 East Main Street 
New Britain, Connecticut  06051 
 
Attorney Ellen M. Carter 
Office of Policy, Management, and Labor Relations  RRR 
450 Capitol Avenue 
MS#53OLR 
Hartford, Connecticut  06106-1308 
 
 
   

______________________________ 
  Jaye Bailey Zanta, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
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