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DECISION AND ORDER 
 
 On October 6, 1999, the Connecticut Independent Labor Union, Local #51 (the 
Union) filed a complaint with the Connecticut State Board of Labor Relations (the Labor 
Board) alleging that the Town of Trumbull (the Town) had violated §7-470 of the 
Municipal Employees Relations Act (MERA or the Act) by dealing directly with 
employees and repudiating the collective bargaining agreement. 
 
 After the requisite preliminary steps had been taken, the matter came before the 
Labor Board for a hearing on May 21, 2002.  Both parties appeared, were represented and 
allowed to present evidence, examine and cross-examine witnesses and make argument.  
Both parties filed post-hearing briefs, which were received by the Labor Board on August 
12, 2002.  Based on the entire record before us, we make the following findings of fact 
and conclusions of law and issue the following order. 

 

FINDINGS OF FACT 

1. The Town is a municipal employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act and, 
since 1997 has represented a bargaining unit of classified, salaried employees of the 
Town. (Ex. 8). 



 
3. Prior to 1997, the bargaining unit was represented by Council 4, AFSCME, 
AFL-CIO in a bargaining unit designated as Local 1303-180. (Ex 4).  
 
4. The collective bargaining agreement between AFSCME and the Town for the 
period October 1, 1993 – September 30, 1997 (Ex. 4) contained the following 
provision: 
 

ARTICLE 28 – HOURS OF WORK 
Section 28.1 – There shall be a thirty-five (35) hour workweek for full-
time employees of the following departments: 
*** 
(g) Building Department 
 

5. The collective bargaining agreement between the Union and the Town for the 
period October 1, 1997 – September 30, 2001 contained an identical provision at 
Section 28.1. (Ex 8). 
 
6. In 1996, the Town Building Department experienced a sharp increase in 
responsibility due to the development of 368 affordable housing units.  At that time, 
the Town employed two assistant building officials who performed inspections.  The 
Town Building Official also performed inspections.  
 
7. As a result of the increase in work, the Town Building Official asked the First 
Selectman to hire an additional employee for the Building Department.  The First 
Selectman did not hire an additional employee but instead instructed the Building 
Official to arrange for the current bargaining unit inspectors to increase their work 
hours to 40 hours per week. 
 
8. The Building Official approached the two bargaining unit inspectors and 
requested that they increase their weekly hours to 40 to which they agreed.  The 
change in the workweek was implemented.  
 
9. The Town did not contact the Union prior to making the change in the hours 
of the bargaining unit inspectors. 
 
10. On or about March 28, 1996, the Building Official submitted Personnel 
Action Forms for the two bargaining unit inspectors indicating the change in hours 
from 35 to 40 per week.  (Exs. 5 and 6). 
 
11. AFSCME, Council 4 discovered the increase in hours through information 
from other employees.  By letter dated May 6, 1996, AFSCME Staff Representative 
Charles Fabian demanded bargaining regarding the impact of the increase in hours. 
(Ex 3). 
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12. By letter dated August 7, 1996, the Local Union officials again demanded 
bargaining regarding the change and the impacts and also demanded that the Town 
cease and desist from the change until bargaining could take place.  (Ex. 9). 
 
13. In late summer, 1996, the Town and various Union officials met to discuss the 
issue.  The Town indicated that the change was temporary.  At that time, the Union 
agreed to a temporary change in the hours due to the increase in workload occasioned 
by the affordable housing project. 
 
14. Thereafter, the parties entered into negotiations for a successor collective 
bargaining agreement.  The Union proposed increasing the work hours for several 
groups of employees, including those in the Building Department, to 40 per week.  
The Town rejected the proposal.  The issue was not again raised during negotiations.  
The successor agreement (Ex. 8) contained the same language as the prior contract 
providing for a 35-hour workweek for Building Department employees. 
 
15. By letter dated February 21, 1997 (Ex. 10), the two inspectors informed the 
Union that they were in favor of the increase in work hours, stating in part 
“Employees involved and management have agreed to this; however, our Union 
officers are fighting against this…”  
 
16. In July 1998 the Building Official requested that the change to a 40-hour week 
for the two inspectors be made permanent and that the Town “investigate any back 
pay that might be due these two employees.” (Ex. 12). 
 
17. In January 1999 a new assistant building official was hired to replace one of 
the two inspectors.  The Personnel Action Form for that employee indicates a 40-hour 
workweek. (Ex. 7).   
 
18. In July 2001, another replacement inspector was hired at 40 hours per week.  
(Ex. 14). 
 
19. Between 1996 and 2001, the number of building permits issued by the Town 
has increased.  In 2001, the Town issued approximately 500 more permits than it did 
in 1996.  (Ex 11).   
 
20. At the time of the hearing in this matter, the bargaining unit inspectors 
continued to work a 40-hour week. 

 

CONCLUSIONS OF LAW 

1. The Town violated the Act when it dealt directly with Building Department 
inspectors regarding the change in work hours. 
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2. The Town violated the Act when it unilaterally changed the hours of work for the 
Building Department inspectors.  
 
3. The Town repudiated the collective bargaining agreement between the parties 
when it unilaterally changed the hours of work for the Building Department 
inspectors. 

DISCUSSION 

 In this case the Union alleges that the Town dealt directly with employees in the 
Building Department concerning their hours of work and then unilaterally changed the 
hours to 40 per week, in repudiation of the contract.  The Town does not deny that it 
changed the employees’ hours but defends its actions on several grounds.  First, the Town 
claims that it did not unlawfully negotiate with the employees; rather it merely 
communicated with employees as to their availability and interest in working a 40 hour 
week.  As to the unilateral and repudiation change allegations, the Town argues: (1) No 
unilateral change occurred because the contract contemplates an increase in employees’ 
hours and the evidence does not establish that the change has become permanent; (2) the 
Union never demanded bargaining over the decision to change the hours and agreed to a 
temporary change; (3) the Union waived its right to bargain by waiting until 1999 to file 
the complaint; (4) the circumstances in the Building Department necessitated the change; 
and (5) the Labor Board’s decision in City of New London, Decision No. 2411 (1985) 
precludes the Union from pursuing this complaint.  In this case, we find that the Town 
violated the Act. 
 
 It is well established that an employer may not bargain directly with employees 
concerning mandatory subjects of bargaining.  West Hartford Education Association v. 
DeCourcy, 162 Conn. 566 (1972); Town of Trumbull, Decision No. 2102 (1981); 
Norwalk Board of Education, Decision No. 3379 (1996) and cases cited therein.  
However, an employer is not forbidden to communicate directly with employees and may 
do so in non-coercive terms even regarding the employer’s bargaining proposals.  
DeCourcy, supra; Town of Farmington, Decision No. 3237 (1994).  The element of 
negotiation is critical to the analysis of unlawful direct dealing.  Town of Farmington, 
supra quoting DeCourcy, supra.   
 
 In this case, it is clear that the employer engaged in unlawful direct dealing.  In 
this regard, the Town was aware of its staffing shortage, which prompted the Building 
Official to approach the First Selectman about hiring an additional employee.  The First 
Selectman instructed him to increase the hours of the current employees.  The Building 
Official approached the employees, proposed the additional hours, the employees agreed 
and the change was implemented.  This is not a case in which the employer simply 
inquired whether the employees were available or interested in overtime or additional 
work.  The “deal” concerning the change in hours was struck and implemented directly 
with the employees; the Union was never approached.  This is the very definition of 
direct dealing and constitutes a violation of the Act.  See also Town of Trumbull, 
Decision No. 2102 (1981)(Police Chief’s efforts to deal directly with employees, 
although rebuffed by employees, is violation of the Act).  The case of Norwalk Board of 
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Education, Decision No. 3379 (1996) is inapposite.  In that case, the employer informed 
the employee of a potential need to change his hours and then negotiated with the Union 
regarding the potential change.     
 
 Turning to the unilateral change and repudiation allegations, we also find that the 
employer violated the Act.  First, we will address the Town’s jurisdictional defense 
pursuant to City of New London, Decision No. 2411 (1985) and City of New London, 
Decision No. 2443 (1985).  In those and subsequent cases, the Labor Board determined 
that if a grievance had been previously filed challenging the same employer action 
challenged by the prohibited practice complaint, and the Union failed to bring the 
grievance to binding arbitration after denial of the grievance on the merits, the Union 
would be barred from challenging the employer’s interpretation of the contract if: (1) the 
issue of contract interpretation determinative of the grievance is the same issue of 
contract interpretation that would be determinative of the prohibited practice case; (2) the 
grievance proceedings were fair and regular; (3) the parties have agreed to be bound by 
grievance settlements; and (4) to apply such a bar would not be repugnant to the purposes 
and policies of the Act.   
 
 In this case we are without any information to make a determination that the 
above criteria have been met.  Neither party produced a grievance filed on the issue.  We 
do not know the wording or the disposition of the alleged grievance and we, therefore, 
have no way of knowing if the proceedings were fair and regular.  If the Town wished to 
rely on this jurisdictional challenge, it should have provided some information upon 
which the Labor Board could assess its argument.   We will not dismiss the case on this 
ground.   
 
 Our case law is well developed concerning unilateral change and repudiation.  An 
employer may not change a condition of employment that is a mandatory subject of 
bargaining without negotiating with the Union.  Town of Southington, Decision No. 
3685 (1999); Town of Newington, Decision No. 1116 (1973).  Further, we will find 
repudiation of a contract under the following conditions.  First, where the respondent has 
taken an action based on an interpretation of the contract and that interpretation is 
asserted in subjective bad faith.  Second where the respondent has taken an action based 
on an interpretation of the contract and that interpretation is wholly frivolous or 
implausible.  The third type does not involve assertion of an interpretation of the contract 
but instead, the respondent either admits or does not challenge the complainant’s 
interpretation and seeks to defend its action on some collateral ground which does not 
rest upon an interpretation of the contract.  Hartford Board of Education, Decision No. 
2141 (1982). 
 

The Town presents several arguments regarding the merits of the Union’s claims.  
First, it claims that the Union cannot prove that a unilateral change occurred or that it 
repudiated the contract because the change is contemplated by the contract and the 
evidence does not show when the temporary change became permanent.  We do not 
agree.  The outright change in hours that occurred in this matter is not covered elsewhere 
in the contract.  In this regard, the Town claims that Article 5 (Overtime) and Article 24 
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(Callback Pay) contemplate that employees will work extended schedules and therefore, 
this subject and any impacts have already been negotiated.   However, there is nothing in 
this record, including the testimony of the employer’s witnesses or any of the supporting 
documentation to indicate that the change in hours was ever considered by the Town or 
anyone else to be either overtime or a “callback” situation.  This was a complete and 
ongoing change in the contractually established work schedule of the building inspectors.   
We find the Town’s arguments regarding the contract to be implausible given the 
situation.   

 
 The Town also argues that the Union agreed to a temporary change in the work 
schedules and that the Union cannot prove that the change ever became permanent.  On 
this basis, the Town asserts that the Union can’t allege a unilateral change.  We believe 
this argument is both unsupported by the facts and disingenuous.  The change was made 
without bargaining with or even notification of, the Union.  When discussions finally 
took place, the Union agreed to hold off on its objection in order to assist the Town in the 
temporary situation.  Thereafter, the Union brought up the subject of hours in contract 
negotiations and the Town rejected the proposal, without making a counter proposal 
confined to the hours of these employees.  The new contract went into effect in 1998 with 
a 35-hour workweek for these employees and thereafter, the Town continued to ignore 
the requirement.  The Town hired new employees with a 40-hour workweek.   
 

The facts are clear that the Town made a change in the hours of work for these 
employees without fulfilling its bargaining obligation and that the change is a permanent 
one.  We will not allow the Town to use the Union’s cooperation in this situation against 
it.  The Town informed the Union that the change was temporary and the Union agreed to 
be cooperative to assist the Town.  However, clearly this change is not temporary.  Had it 
been, this case would not be in front of us.  At the time of the hearing, the change had 
continued, uninterrupted, for six years.   During that time, the Town has not fulfilled its 
bargaining obligations.    

 
   The Town also claims that the Union waived its right to bargain about this 
change because it only requested “impact” negotiations and waited until 1999 to file the 
complaint.  First, we must remind the Town that the Union’s demands to bargain about 
this change came after the Town had made the change without negotiating.  Because of 
the developments in this case, including the Union’s clear demands to bargain about this 
change, we need not decide whether the Union was even obligated to demand bargaining.  
We have previously found that a Union is not obligated to bargain from a futile position 
when it finds itself faced with a “fait accompli”.  City of New Haven, et al v. Connecticut 
State Board of Labor Relations, 36 Conn. Supp. 18 (1979);  Town of Farmington, 
Decision No. 3237 (1994).  Because the Union did attempt to engage the employer in 
negotiations, we do not need to decide whether the case law applies.   
 

However, even if we were to find that the first demand to bargain was somehow 
flawed in its wording, the Union sent a second letter in August 1996 in which it 
demanded “that the Town immediately cease and desist this unilateral change in working 
hours until such time as the Town can negotiate with the Union on this matter and the 
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impact of such actions.” (Ex 9)(Emphasis added).  The demand to bargain the decision as 
well as the impacts could not be more clear.   

 
 Additionally, the Union made a proposal in contract negotiations concerning the 
hours of employees.  The Town rejected that proposal and accepted a collective 
bargaining agreement containing the 35-hour workweek.  We fail to see how this series 
of events translates into the Union’s failure to bargain. The fact that the Union’s proposal 
was dropped in negotiations means nothing more than that the parties agreed to continue 
with a 35-hour workweek; an agreement not honored by the employer.   
 
 Finally on this subject, the Union cannot be faulted for waiting until 1999 to file 
its complaint.  It attempted to negotiate with the employer; it agreed to a temporary 
situation and then attempted to address the situation in contract negotiations.  Finally 
when it was clear that this change was permanent and that the Town did not plan to 
address it in any legitimate way, the Union asserted its rights under the Act.  The Town 
had placed the Union in an untenable position because the employees affected were in 
favor of the change.  Thus, the Union found itself in a difficult situation and tried to work 
within the system to correct it.  Not being able to do so, it then asserted its rights.  It is 
precisely this kind of a circumstance that the rule against direct dealing is designed to 
prevent.  The employer’s actions had the effect of making the Union vulnerable and to 
undermine its authority to bargain.  We will not place the blame for the situation on the 
Union.  
 
 Finally the Town argues that the change was made out of necessity and unilateral 
action is therefore justified.  This argument also must fail.  The Town had ample 
opportunity to address its “crisis” both before and after the increase in the workload.  
This is not the type of situation in which bargaining is excused.  In fact, had the Town 
fulfilled its bargaining obligations, a mutually agreeable solution would probably have 
been found and the Union might have even been able to offer solutions not contemplated 
by the Town.  Again, this is the very purpose of bargaining.  
 
 We find this case to be similar to Town of Southington, Decision No. 3685 
(1999) in which we found that employer to have violated the Act when it unilaterally 
change the hours of bargaining unit members to accommodate leaf collection season.  

 
Based on the record presented, we find that the Town unlawfully dealt directly 

with employees, unilaterally changed the hours of the Building Department inspectors 
and repudiated the contract.  We find this to be an appropriate case to also order payment 
of reasonable fees and costs to the Union.  

 
ORDER 

 By virtue of and pursuant to the power vested in the Connecticut State Board of 
Labor Relations by the Municipal Employees Relations Act, it is hereby ORDERED that 
the Town of Trumbull: 
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I.     Cease and desist from:  

       (A) Dealing directly with employees concerning mandatory subjects of bargaining; 

       (B) Changing the hours of work of Building Department Inspectors without 
negotiating with the Union; 
 
        (C) Repudiating the collective bargaining agreement of the parties. 

II.      Take the following affirmative steps, which the Labor Board finds will effectuate 
the purposes and policies of the Act: 
 
        (A) Bargain immediately with the Union regarding any proposed change in the work 
schedules of the Building Department Inspectors; 
 
         (B) Make whole any employees for any loss suffered as a result of the 
unilateral change in the work schedules of the Building Department Inspectors; 
 
         (C) Pay to the Union reasonable fees and costs associated with the filing and 
processing of this complaint;  
 
         (D) Post immediately and leave posted for a period of sixty (60) consecutive 
days from the date of the posting, in a conspicuous place where the members of 
the bargaining unit customarily assemble, a copy of the Decision and Order in its 
entirety. 
 

(E) Notify the Connecticut State Board of Labor Relations at its office at 
38 Wolcott Hill Road, Wethersfield, Connecticut, within thirty (30) days of the 
receipt of this Decision and Order of the steps taken by the Town of Trumbull to 
comply herewith. 
 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 
 
     John W. Moore, Jr. 
     John W. Moore, Jr. 
     Chairman 
 
     Patricia V. Low 
     Patricia V. Low 
     Board Member 
      
     Wendella A. Battey  
     Wendella A. Battey 
     Board Member 
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CERTIFICATION 
 
 I hereby certify that a copy of the foregoing was mailed postage prepaid 
this 19th day of September, 2003 to the following: 
 
Attorney Floyd J. Dugas 
Berchem, Moses & Devlin, P.C.   RRR 
75 Broad Street 
Milford, Connecticut  06460 
 
Attorney Raymond Savoy 
CILU/CIPU      RRR 
36B Kreiger Lane 
P.O. Box 938 
Glastonbury, Connecticut  06033 
 
Kenneth S. Halaby, First Selectman 
Town of Trumbull 
Town Hall, 5866 Main Street 
Trumbull, Connecticut  06460 
 
Samuel T. Martz, Assistant Director 
CILU/CIPU 
36B Kreiger Lane 
P.O. Box 938 
Glastonbury, Connecticut  06033 
 
 
  ____________________________ 

Jaye Bailey Zanta, General Counsel 
  CONNECTICUT STATE BOARD OF LABOR RELATIONS 


