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DECISION AND DECLARATORY RULING 

On April 4, 2001, the Town of East Lyme (the Town), the East Lyme Police 
Union Local #2852, Council #15, AFSCME (the Union) and Thomas Staley, Chair of the 
State Board of Mediation and Arbitration’s (SBMA) Binding Arbitration Panel 
considering the terms of a successor contract between the Town and the Union 
(Arbitrator Staley), filed a Petition with the Connecticut State Board of Labor Relations 
(the Labor Board) for a declaratory ruling pursuant to § 4-176 of the Uniform 
Administrative Procedure Act and Regulations of Connecticut State Agencies 
§ 7-471-37. The parties seek a ruling from the Labor Board concerning whether the 
Town is required to bargain with the Union, and/or submit to binding arbitration, issues 
concerning minimum staffing. The Town has asserted that nine specific contract 
provisions, proposed by the Union for inclusion in a successor collective bargaining 
agreement for the period July 1, 1998 through June 30, 2001, reflect non-mandatory 
subjects of bargaining and that these nine provisions are therefore non-arbitrable in the 



binding arbitration proceedings before Arbitrator Staley's SBMA panel. Specifically, the 
parties request a ruling regarding the following: 

1.	 The applicability of the Labor Board’s final decision in City of New Haven, 
Decision No. 3060 (1992), or other relevant cases, to the Town's assertion that the 
nine (9) current contract provisions and the one (1) proposed amendment, are not 
arbitrable unless the Union can establish arbitrability, including a declaration of 
which party in the arbitration proceedings has the burden of proof of arbitrability 
or non-arbitrability of each provision in question. 

2.	 The applicability of the Labor Board’s final decisions in cases including but not 
limited to: Town of North Haven, Decision No. 3143 (1993), City of Stamford, 
Decision No. 2505 (1986); Town of Winchester, Decision No. 2259 (1983); City 
of Hartford, Decision No. 1850 (1980); and New Haven Board of Education, 
Decision No. 1627-A (1978) to the Union's claim that the following portions of 
the current contract are arbitrable: §§ 5.7d, § 5.7.1 (a), 5.7.1 (b), 5.12, 5.13, 
5.15(a), 5.15(b), 5.15(c), 5.15(d). 

3.	 The applicability of the Labor Board’s final decisions in cases including, but not 
limited to: Town of North Haven, Decision No. 3143 (1993): City of Stamford, 
Decision No. 2505 (1986); Town of Winchester, Decision No. 2259 (1983); City 
of Hartford, Decision No. 1850 (1980); and New Haven Board of Education, 
Decision No. 1627-A (1978) to the Union’s claim that the Union’s proposed 
language for §5.12 is arbitrable. 

4.	 Pursuant to Regulations of Connecticut State Agencies §7-471-37(a) and (b), 
whether the current contract provisions: §§ 5.7d, 5.7.1(a), 5.7.1(b), 5.12, 5.13, 
5.15(a), 5.15(b), 5.15(c), 5.15(d) and/or the Union’s proposed §5.12 are 
mandatory subjects of bargaining and properly subject to negotiation and 
submission to binding interest arbitration. 

The parties submitted a stipulation of facts and exhibits which they deem relevant 
to this case. On May 22, 2001, the parties appeared before the Labor Board for oral 
argument concerning the Petition. 

On the basis of the entire record before us, we make the following findings of fact 
and we issue the following decision and declaratory ruling. 

FINDINGS OF FACT 

1.	 The Town and the Union have been parties to collective bargaining agreements 
since the mid-1980s. 
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2.	 The most recent contract between the parties (the current contract) (Ex. 5) covers 
the period of July 1, 1995 through June 30, 1998 and remains in effect until the 
completion of binding arbitration and the rendering of an award. 

3.	 The current contract contains the following provisions that relate to minimum 
staffing: 

§ 5.7.d - The First Selectman or his designee shall determine the 
number of positions available for each shift and will always have 
at least two (2) officers assigned to work at the same time unless 
more are required per other Sections of this Article. 

§ 5.7.1 (a) - Only one officer per day shall be assigned to DARE 
instruction. 

§ 5.7.1 (b) - The DARE certified officer working a shift shall be 
counted with regard to minimum manning requirements. Should 
day shift manning drop below three officers the DARE certified 
officer shall work patrol in lieu of DARE instruction. 

§ 5.12 -At no time will there be less than two (2) officers on any given 
shift. 

§ 5.13 - At no time will there be less than three (3) officers on duty 
during the months of June, July, August and September, and on all 
Saturday and Sunday and evening shifts. All shifts will be 
scheduled initially with three officers. 

§ 5.15.a - Based on Article V; Section 13 of this Agreement, the 
Town must initially schedule three (3) officers on each shift year 
round. 

§ 5.15.b - Based on Article V; Section 12 of this Agreement, the 
Town has the right to drop to two (2) patrol officers at certain 
times during the year due to unanticipated reasons caused by but 
not limited to; sickness, injury, vacations, etc. 

§ 5.15.c - Should the Town exercise its right to drop to two (2) 
patrol officers the unfilled shift or partial unfilled shift will be put 
into a shift bank. For a full shift, a six (6) hour shift will be banked, 
and for a partial shift, a four (4) hour shift will be banked. These 
banked shifts will be used as an additional patrol shift (6 hours) or 
partial shift (4 hours) at another time during that fiscal year as 
needed. No carry over or payment of unused banked times. 
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§ 5.15.d - Shifts from the "Shift Bank" are to be used to 
supplement current staffing, and cannot be used to replace 
minimum patrol requirements set forth in this Agreement. They 
also cannot be used to replace overtime assignments currently 
scheduled, such as, but not limited to: Boat Patrol, Foot Patrol, 
Investigative Shifts, Town Sponsored Outside Jobs, Private 
Contractor Outside Jobs, etc. The shift can be used to supplement 
any other patrols, with the exception of Outside Jobs. 

4. The parties commenced bargaining for a successor contract on or about 
January 1998. 

5. In addition to the Union claiming that each of the nine (9) provisions recited in 
Finding of Fact #3 is a mandatory subject of bargaining, the Union proposed a new 
Section 5.12 to read: “At no time will there be less than three (3) officers on any given 
shift.” 

6. On or about March 25, 1998, the Town gave timely notice that it believed each 
of the above referenced contract provisions concerning minimum staffing is a permissive 
subject of bargaining and that it did not intend to deal with these provisions, or the 
subject of minimum staffing, in negotiations. 

7. The Town submits that the notice referenced in Finding of Fact #6 was 
sufficient, pursuant to the Labor Board’s final decision in City of New Haven, Decision 
No. 3060 (1992), to relieve the Town of any obligation to bargain over the above 
referenced provisions unless the Union could establish the arbitrability of each provision 
pursuant to the standard set forth in the Labor Board’s decisions, including but not 
limited to: Town of North Haven, Decision No. 3143 (1993); City of Stamford, 
Decision No. 2505 (1986); Town of Winchester, Decision No. 2259 (1983); City of 
Hartford, Decision No. 1850 (1980); and New Haven Board of Education, Decision No. 
1627-A (1978). 

8. Notwithstanding the Town's position, the parties listed each of the above 
referenced contract provisions in the "Issues in Dispute" when the negotiations 
progressed to binding arbitration. The "Issues in Dispute" indicated that the Town 
believed each provision is a permissive subject of bargaining and is non-arbitrable. (Ex. 
6). 

9. On October 11, 2000 and October 17, 2000, the binding arbitration panel, Thomas 
J. Staley, George Sylvestre and Gary Waterhouse, heard arguments and received 
testimony and evidence on the Town's contention that these provisions are permissive 
subjects of bargaining and non-arbitrable and the Union's contention that they are 
mandatory subjects of bargaining and arbitrable. (Exs. 3 and 4). 
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10. The Town and the Union filed briefs on the issue of arbitrability with the panel on 
or about February 2, 2001 and reply briefs on or about February 19, 2001. (Exs. 16, 17, 
18 and 19). 

11. Subsequent to the filing of these briefs, the parties, with the support of the 
arbitration panel, agreed to submit the issue of the arbitrability or non-arbitrability of the 
above referenced minimum staffing provisions to the Labor Board pursuant to the 
authority of Conn. Gen. Stat. § 4-176 and Regulations of Connecticut State Agencies 
§ 7-471-37. 

DISCUSSION 

In this case, the parties are seeking, generally, a ruling from this Board on the 
issue of minimum manning proposals and their “status” for purposes of arbitration. 
Within the context of the specific circumstances of the negotiations and arbitration 
proceedings between these two parties, issues of importance are raised regarding this 
often contentious area of collective bargaining. 

To answer the specific questions presented, it is necessary to briefly review our 
law as it has developed concerning minimum manning to discuss our view of this topic. 
We have analyzed the issue both in the context of contract arbitration and in cases where 
a union has alleged an unlawful, unilateral change in manning. 

In New Haven Board of Education, Decision No. 1627-A , the Labor Board was 
asked to determine whether a Union had violated the Municipal Employees Relations Act 
(MERA or the Act) by pressing to arbitration proposals concerning manning 
requirements. The Employer argued that the proposals concerned permissive subjects of 
bargaining and as such, could not be pursued in arbitration. This Board concluded that, 
in the context of contract negotiations and arbitration, minimum manning provisions are 
mandatory subjects of bargaining to the extent that they are claimed to affect the safety or 
the workload of the other employees assigned to the tasks or the shift in question, 
explaining: 

The usual justification offered for such a provision is that it is needed to 
protect employees assigned to the job in question from either the dangers 
or the excessive workload which would result from undermanning. Surely 
if a minimum requirement is put on such a ground it clearly affects the 
conditions of employment of the employee concerned. Cf. City of 
Bridgeport, Case no. MPP-3538, Dec. No. 1458 (1977). 

In its able brief Complainant cites our statement in City of Bridgeport 
(Police), Case No. MPP-2932, Dec. No. 1319-A (1975). There we said: 

“The decision to institute an extra shift to cover the high 
crime period and the decision concerning the number of 
officers needed to man the shift were managerial decisions 
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and not mandatory subjects of bargaining, but the 
impingement of these decisions on the work schedules of 
individual officers was a mandatory subject of bargaining.” 

In making the quoted statement we were concerned with the City’s point 
of view; its judgment of its own needs is a managerial function . If a 
union were to demand a minimum manning requirement for a certain task 
solely on the ground that the employer’s interest made it necessary, then 
indeed the question presented would pertain to management’s prerogative 
and it would be a permissive (rather than mandatory) subject of 
bargaining. Union demands are seldom, if ever, put on such a ground, 
however, and we cannot assume that such a rare event occurred in the 
present case in the absence of evidence to that effect. 

…Where there is a claim  that minimum manning requirements affect 
safety or workloads of employees assigned to a task then the validity of 
that claim is a mandatory subject of bargaining. It is the policy of the Act 
that it be determined by the collective bargaining process or (if that fails to 
resolve it) by binding arbitration. The Act, in other words, puts on the 
arbitration panel (rather than on this Board) the heavy responsibility of 
determining whether minimum manning proposals in any given case 
respond to genuine needs or constitute a quest for featherbedding…. 
(emphasis in original). 

See also City of New Haven, Decision No. 2029 (1981)(“a minimum manning clause tied 
to a claim of maintaining safe levels is a mandatory subject of bargaining”). Thus, in the 
context of contract negotiations, we have labeled minimum manning clauses as 
mandatory when there is a claim of safety or health effects, leaving the resolution of 
whether the minimum manning provision will be included in the contract to the 
negotiation process or the arbitrator. 

In cases alleging an unlawful unilateral change in manning practices, this Board 
has retained jurisdiction over the issue of minimum manning and has analyzed the issue 
by adhering to the principle that, where a change in a condition of employment is a 
secondary result of a decision involving the exercise of managerial prerogative, the 
secondary effects will be bargainable if they amount to a change in major terms and 
conditions of employment. In other words, we have not deemed the minimum manning 
decision to be a mandatory subject of bargaining, but rather, we have ordered bargaining 
about any changes in mandatory subjects of bargaining (such as safety) which result from 
the change in manning. See: City of Hartford, Decision No. 1850 (1980); City of New 
Haven, Decision No. 2029 (1981); Town of Winchester, Decision No. 2259 (1983); City 
of Stamford, Decision No. 2505 (1986); Town of North Haven, Decision No. 3143 
(1993). 

In North Haven, supra, we recognized that our decisions concerning manning 
provisions often blur the lines between bargaining about the manning decision and 
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bargaining about the secondary effects on conditions of employment of such a decision. 
In that decision, we stated: 

Where there are safety implications of given staffing levels, we find it 
difficult to distinguish in all cases between the decision to staff or man an 
operation and the secondary safety effects of those decisions. In this case, 
and in some of our prior cases cited herein, the line is blurred. The lack of 
distinction is reflected in our rule in the context of negotiations for a new 
contract which says that: a minimum manning clause tied to a claim of 
maintaining safe levels is a mandatory subject of bargaining. City of New 
Haven, Decision No. 2029 (1981). 

*** 

We feel an additional comment is necessary in keeping with our 
discussion [quoted above]. Unless management here proposes a 
mechanism to keep firefighter safety substantially at its prior levels even 
while reducing staff, we anticipate that the parties will need to negotiate 
specifically concerning what the minimum staffing will be. (emphasis in 
original). 

Thus, although we have held back from labeling manning clauses as “mandatory 
subjects” in the context of unilateral change cases, we have admitted that our decisions 
concerning “secondary impacts” of manning decisions will require the parties, in almost 
all cases, to bargain about the manning requirements. 

We realize by the presentation of the instant issues that these statements 
regarding the parties’ responsibilities are not easily interpreted by the parties, at least in 
the context of contract negotiations and arbitration. For purposes of today’s case, we 
clarify our law regarding minimum manning provisions in the context of contract 
negotiations and the arbitration process. In that setting, we again state that minimum 
manning requirements are mandatory subjects of bargaining when they are demanded in 
connection with legitimate safety or health concerns of the employees assigned to a 
specific task or to protect employees against an excessive workload. We leave to the 
negotiation and/or arbitration processes the task of determining if a manning proposal is 
connected to a legitimate safety or health concern. In the negotiation process, this will 
mean that the parties will be required to discuss the issues of safety and health once they 
are claimed. If the parties are unable to resolve the issue, an arbitrator (or panel of 
arbitrators) will make the determination. If a legitimate safety and health concern is 
found to exist, the minimum manning proposal is deemed to be a mandatory subject of 
bargaining and will be arbitrable. 

This conclusion is in keeping with our prior determinations that, for purposes of 
contract negotiations, the parties and the arbitrators are in the best position to make these 
determinations, using the processes available to them under the Act. In a case such as 
this one, this ruling would require the Town to negotiate with the Union regarding the 
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safety and health claim and, failing to reach agreement, to submit the issue to the 
arbitration panel for resolution. If the panel determines that the claims are legitimate, it 
will include the minimum manning proposals in the arbitration process.1  In light of the 
above, we now answer the specific questions posed by the Petition. 

DECLARATORY RULING 

1.	 The applicability of the Labor Board’s final decision in City of New Haven, 
Decision No. 3060 (1992), or other relevant cases to the Town’s assertion that the 
nine (9) current contract provisions and the one (1) proposed amendment, are not 
arbitrable unless the Union can establish arbitrability, including which party in 
these proceedings has the burden of proof of arbitrability or non-arbitrability of 
each provision in question. 

RULING 

The Labor Board’s decision in City of New Haven, Decision No. 3060 (1992) is 
not directly applicable to these proceedings as that case addresses only grievance 
settlement agreements. However, in keeping with the discussion in this decision, the 
party seeking to negotiate/arbitrate a minimum manning provision has the burden of 
proving that it is a mandatory subject of bargaining because it is tied to legitimate safety 
or health concerns. If a manning proposal is not so connected, it remains a permissive 
(and non-arbitrable) subject of bargaining. In this case, the Union must prove that its 
manning proposals are connected to such legitimate concerns. The arbitration panel will 
make the determination and include the proposals in the arbitration process if it finds the 
safety and health concerns to be legitimate. 

2.	 The applicability of the Labor Board’s final decisions in cases including but not 
limited to Town of North Haven, Decision No. 3143 (1993); City of Stamford, 
Decision No. 2505 (1986); Town of Winchester, Decision No. 2259 (1983); City 
of Hartford, Decision No. 1850 (1980); and New Haven Board of Education, 
Decision No. 1627-A (1978) to the Union’s claim that the following portions of 
the current contract are arbitrable: §§ 5.7d; 5.7.1(a); 5.7.1(b); 5.12; 5.13; 
5.15(a); 5.15(b); 5.15(c); 5.15(d). 

RULING 

All of the cited cases have been discussed in this decision. In keeping with that 
discussion, the arbitration panel should make a determination as to whether the cited 

1 We leave to an appropriate case the determination of whether we will use this same approach in unilateral 
change cases. As discussed above, we have not before changed the “label” of minimum manning clauses 
from permissive to mandatory in that context.  However, we have admitted that bargaining about changes 
in safety levels occasioned by a change in manning almost always means that the parties will have to 
negotiate the manning decision itself. We will consider at another time whether it makes sense to simply 
say that the manning decision itself becomes mandatory when it effectuates a change in safety levels of the 
employees. 
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portions of the contract are tied to legitimate safety and health concerns of the employees 
and if so, shall include the provisions in the arbitration process as mandatory subjects of 
bargaining. 

3.	 The applicability of the Labor Board’s final decisions in the cases cited in #2 
above to the Union’s claim that the Union’s proposed language for §5.12 is 
arbitrable. 

RULING 

All of the cited cases have been discussed in this decision. In keeping with that 
discussion, the arbitration panel should make a determination as to whether the proposed 
provision is tied to a legitimate safety and health concern of the employees and if so, 
shall include the proposal in the arbitration process as a mandatory subject of bargaining. 

4.	 Pursuant to Regulations of Connecticut State Agencies § 7-471-37(a) and (b) 
whether the current and proposed contract provisions as cited in #2 and #3 above 
are mandatory subjects of bargaining and properly subject to negotiation and 
submitted to binding interest arbitration. 

RULING 

The decision as to whether these provisions are mandatory subjects of bargaining 
and subject to the negotiation and arbitration process is one to be made by the arbitration 
panel in keeping with the discussion and decision in this case. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

____________________ 
John W. Moore, Jr. 
Chairman 

____________________

Patricia V. Low

Board Member


____________________

Wendella A. Battey

Board Member
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 28th 

day of August, 2001 to the following:


Attorney Harry E. Calmar

Suisman, Shapiro, Wool, Brennan, Gray & Greenberg

2 Union Plaza, 2nd Floor, P.O. Box 1591

New London, Connecticut 06320


Attorney Kenneth DeLorenzo

Council 15, AFSCME, AFL-CIO

290 Pratt Street

Meriden, Connecticut 06450


Attorney Thomas J. Staley 

Barberio, Staley & Pearson

60 Trumbull Street

New Haven, Connecticut 06510


Wayne L. Fraser, First Selectman

Town of East Lyme

Town Hall, 109 Pennsylvania Avenue

P.O. Box 519

Niantic, Connecticut 06357


_____________________________ 
Jaye Bailey Zanta, General Counsel 
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CONNECTICUT STATE BOARD OF LABOR RELATIONS
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