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DECISION AND DISMISSAL OF COMPLAINTS 

On September 8, 1995, Local 704, Council 4, AFSCME, AFL-CIO (the Union) 
filed a complaint (SPP-17,540) with the Connecticut State Board of Labor Relations (the 
Labor Board) alleging that the State of Connecticut, Department of Social Services (the 
State or DSS) had violated the State Employees Relations Act (SERA or the Act) by 
repudiating a 1986 agreement establishing a four day work week program in the Bureau 
of Rehabilitation Services. On September 21, 1995, the Union filed a second complaint 
(SPP-17,580), alleging that the State had violated the Act by repudiating a 1994 
agreement establishing a flex time program in the Bureau of Rehabilitation Services. 

After the requisite preliminary steps had been taken, the parties came before the 
Labor Board for a hearing on July 21, 1999 and December 15, 1999. Both parties were 
represented and were allowed to present evidence, examine and cross-examine witnesses, 
and make argument. The parties submitted post-hearing briefs on April 5, 2000. 



On the basis of the entire record before us, we make the following findings of fact 
and conclusions of law, and we dismiss the complaints. 

FINDINGS OF FACT 

1. The State is an employer within the meaning of the Act. 

2. The Union is an employee organization within the meaning of the Act, and at all 
material times has represented a bargaining unit of administrative clerical employees 
(NP-3). 

3. At all relevant times the Union and the State were parties to a collective 
bargaining agreement, in effect from July 1, 1994 through June 30, 1999. (Ex. 3). 

4. By agreement dated April 3, 1987 (Ex. 6), the State and the Union established 
parameters for flexible work schedules for the clerical employees in the Department of 
Education, Division of Rehabilitation Services. 

5. In 1988, the State and the Union entered into a letter of understanding for flexible 
work schedules for NP-3 employees in the Department of Income Maintenance (DIM). 
(Ex. 17). 

Paragraph 15 of that agreement stated: 

“The Department reserves the right to interrupt a 4-day work schedule to 
accomplish a major departmental initiative, if required. The EMS would 
be such an initiative. Should some component of that project or another 
require a 5-day work schedule for its successful completion, the 
department may temporarily change 4-day schedules to 5-day schedules. 
The department would make such a change as a last resort and would give 
employees as much notice as possible, but not less than 30 days. Any 
such temporary change will be made in accordance with Article 17 [of the 
collective bargaining agreement]. 

6. At or about the same time in 1988, DIM entered into similar agreements with the 
P-2, P-5 and P-4 bargaining units. 

7. In approximately 1990, the Department of Education, Division of Rehabilitation 
Services was administratively moved to the Department of Human Resources. The 
agreement described in Finding of Fact #4 remained in effect. 

8. By Public Act 93-262, effective July 1, 1993, the Department of Human 
Resources, the Department of Income Maintenance and the Department of Aging were 
merged into the newly created Department of Social Services (DSS). 
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9.  By agreement dated September 20, 1994, DSS and the Union reached an agreement 
on flextime for “all clerical (NP-3) bargaining unit employees.” (Ex. 8). The agreement 
provided four work week schedule options as follows: 

1.	 All bargaining unit employees must choose one of the following 
options (note: the 7:30 am starting time is available only where 
practicable in meeting agency operational needs.): 

A.	 4-Day Work Week (8 ¾ hours per day, between the hours of 7:30 
am – 5:45 pm. Regularly scheduled day off may be Monday, 
Tuesday, Wednesday, Thursday or Friday.) 

B.	 5-Day Flextime Work Week (7 hours per day, between the hours 
of 7:30 am – 5:45 pm.) 

C.	 5-Day Standard Work Week (7 hours per day, 8:30 am – 4:30 
pm.) 

D.	 5-and-4 Work Schedule (e.g. 7 hour days, 4 consecutive 8 ¾ 
hours days, every other Friday off. For the 5 consecutive 7 hour 
days, work hours will be between 7:30 am – 5:45 pm. For the 4 
consecutive 8 ¾ hour days, work hours will be between 7:30 am 
– 5:45 pm.) 

The agreement also provides, in relevant part: 

14. Each party reserves the right to discontinue this agreement. The party 
wishing to discontinue the agreement must provide a 60-day notice to the 
other party, indicating intent to terminate the agreement. 

*** 

16. The Department reserves the right to interrupt a 4-day schedule or 5-
and- 4 schedule to accomplish a major departmental initiative, if required. 
Welfare Reform would be such an initiative. Should some component of 
that project or another require a 5-day work schedule for its successful 
completion, the department may temporarily change 4-day schedules and 
5-and-4 schedules to 5-day schedules. The department would make such 
a change as a last resort and would give employees as much notice as 
possible, but not less than 30 days. Any such temporary change will be 
made in accordance with the terms of the collective bargaining agreement. 
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10. By letter dated June 27, 1995, DSS Deputy Commissioner Starkowski informed 
Union Assistant Executive Director Ferrucci that, effective September 1, 1995, the 
Department intended to interrupt the availability of compressed schedule options 
(including four-day work weeks and five-and-four schedules) to accomplish “a major 
departmental initiative.” The major departmental initiative identified was the 
implementation of “Welfare Reform”. The Department indicated its intention to maintain 
five-day flextime schedules. (Ex. 9). Department employees were notified of the 
proposed change by memo dated July 31, 1995. (Ex. 10). 

11. On June 20, 1995, Starkowski had written a memorandum to Joyce Thomas, 
Commissioner of DSS, stating: 

Sarah Miller, Pat Wilson-Coker, Ron DeLuca, Dave Banelli and I met 
with Bob Curtis from Labor Relations on Monday, June 19, 1995 to 
discuss elimination or interruption of the four-day work week. 
Some general information per Labor Relations: 

DAS: Some P-5 and NP-3 are on four-day work week 

UCONN Health Center; P-5 on four-day work week 

DEP, P-5 and P-4 on four-day work week 

ALL STATE AGENCIES ARE IN THE PROCESS OF PULLING 
FOUR-DAY WORK WEEKS. (Emphasis in original). 

Since there is a specific side letter in the P-3’s and P-3b agreements, 
Labor Relations recommended we not pursue the interruption of their 
four-day work week. These agreements specifically state that we have to 
explain how the four-day work week adversely affects the efficiency of 
the agency. Stating that we want uniformity for all staff won’t cut it. 
We’d lose in arbitration. If we force the issue and lose in arbitration, it 
could have an impact on the outcome of any other bargaining unit appeals, 
etc. 
On the good side, welfare reform is defensible for all of the other 
bargaining units. The 60-day (September) window is also good. 
Bob Curtis and Dave Banelli will prepare a draft letter of notification to 
the other six bargaining units. They are also drafting some stronger 
language that we might want to prepare for Lee Voghel to include in his 
write-up. (It may help if any union appeals.) Everyone agreed to this 
approach. 

Summary 

4




• Indefinite interruptions: P-2, NP-3, P-5, P-1, NP-2, P-4 
•	 All BRS employees in these unions will have four-day work 

interrupted 
• Effective September, 1995 
• Union notification by the end of June 
•	 P-3’s and P-3b (BRS education consultants/voc rehab counselors): 

four-day work week remains. (Ex. 12). 

12. On October 6, 1995 DSS Commissioner Thomas issued a memo to DSS 
staff members (Ex. 11) stating in relevant part: 

*** 
In reaching the decision to suspend the availability of certain scheduling 
options, I had to weigh any number of factors. Although flex-time 
schedules may provide some additional time for client appointments, it is 
more important to have consistent levels of coverage during the main 
“business hours,” five days per week. This allows us to serve the majority 
of our current customers in a better fashion within this changing climate. 
While more employees starting and ending work at the same time could 
result in increased traffic, I think that the more employees on similar 
schedules, provides more opportunity for carpooling. 

In an attempt to strike a new balance we make adjustments, sometimes 
minor and sometimes major. The various flexible work hours agreements 
always have recognized that change happens, which is why they contain 
provisions for interruption. 

Welfare Reform is a major undertaking, affecting all facets of the social 
services delivery system. Changes are occurring at the Federal level, in 
community organizations, with our clients, we cannot expect everyone 
else to change and not be willing to change ourselves. 

13. There are approximately 33 NP-3 employees in the Department of Social 
Services, Bureau of Rehabilitation Services/Social Security Disability Services 
who assist in the processing of (federal) social security disability claims for the 
State of Connecticut. The actual determinations on social security claims are 
made by Examiners who, since 1986, have worked a four-day week, with either 
Mondays or Fridays as days off. The NP-3 Office Assistants work with the social 
security Examiners to process these claims. Clerk/typists and secretaries also 
work within this area. This department is totally funded by the federal 
government. 
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14. Pursuant to the July, 1995, departmental mandate, NP-3 employees in the 
Disability Determination Services unit began working a five-day week in 
September, 1995. 

15. By grievance dated April 16, 1996 the Union requested that the Disability 
Determination Services employees be returned to the work schedules held prior to 
September, 1995. The stated reasons for the proposed return were the problems 
created when support staff were not present to support the Examiners, and 
because Disability Determination had no connection with welfare form. The 
State defined the grievance as untimely filed, and a subsequent arbitration award 
in 1997 made the same finding. (Exs. 13, 14, 15, 16). 

16. Under the 1994-1999 collective bargaining agreement between the parties 
(Ex. 19), the length of the standard workweek incrementally increased from 35 to 
40 hours and the length of the standard work day increased from seven to eight 
hours. The increase in the standard work week and work day occurred as 
follows: 

Standard work week Standard work day 

4/26/96 36.25 hours 7.25 hours 
7/21/96 37.5 hours 7.50 hours 
6/20/97 38.75 hours 7.75 hours 
6/19/98 40 hours 8.0 hours 

17. At the time of the hearing in this matter, there had been modifications to 
the flex hours that Disability Determination Services employees work, but there 
had been no modification of the mandated five day work week. 

18. Various employees testified as to the personal inconvenience in working a 
five day week versus a four day week. 

19. The complaints in this matter were filed on behalf of the approximately 33 
NP-3 employees in the Disability Determination Unit. 

CONCLUSIONS OF LAW 

1. The State did not repudiate the 1986 flex time agreement between the 
Union and the Department of Education. 

2. The State did not repudiate the 1994 flex time agreement between the 
Union and DSS. 
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DISCUSSION 

In this case, the Union argues that the State’s actions constitute repudiation of the 
1994 memorandum of understanding with DSS regarding the flextime and alternative 
work weeks for the NP-3 employees.1  Specifically, the Union argues that the State 
entirely discontinued the flextime agreement under the pretext of “interrupting” the flex 
time program for implementation of welfare reform. The Union brings this complaint 
only on behalf of the 33 NP-3 employees in the DSS Bureau of Rehabilitation Services, 
Social Security Disability Services. 

The State defends on several grounds. First, it claims the complaint in Case No. 
SPP-17,540 must be dismissed because the Union presented no evidence concerning a 
1986 agreement with the Department of Education and because that agreement has been 
superceded by the 1994 agreement with DSS. The State also argues that the 1994 DSS 
agreement is not a “grievance settlement agreement” and cannot, therefore, form the 
basis for an allegation involving a failure to comply with such an agreement under §5-
272(a) of the SERA. Finally, the State claims that the Union has failed to establish a 
repudiation of the 1994 DSS agreement pursuant to the standards for repudiation in the 
case law of the Labor Board. 

We first address the allegation in Case No. SPP-17,540. The State is correct in its 
assertion that the 1986 agreement was not addressed in the Union’s evidence or 
arguments and appears to have been superceded by the subsequent DSS agreement. 
Because this complaint only references the 1986 agreement, we dismiss the complaint. 
We address all issues concerning the 1994 agreement in our analysis of Case No. SPP-
17,580. 

Turning to Case No. SPP-17,580, we first note that the Union has not alleged a 
violation of a grievance settlement agreement in the State’s actions. The only allegation 
is that of repudiation of the agreement. In analyzing repudiation claims, the Labor Board 
has historically determined that repudiation can occur in three ways. The first is where 
the respondent has taken an action based upon an interpretation of the contract and that 
interpretation is asserted in subjective bad faith by the respondent. The second is where 
the respondent has taken an action based upon an interpretation of the contract and that 
interpretation is frivolous or implausible. The third type of repudiation does not involve 
assertion of an interpretation of the contract by the respondent but, instead, the 
respondent either admits or does not challenge the complainant’s interpretation of the 
agreement, but seeks to defend its action on a collateral ground such as financial hardship 
or administrative difficulties. Town of Trumbull, Decision No. 2102 (1981); Hartford 

1 Although the complaint in Case No. SPP-17,540 refers to a 1986 agreement, the 
evidence and arguments presented make clear that the Union’s claims concern the 1994 
agreement with DSS. 
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Board of Education, Decision No. 2141 (1982) and cases cited therein. 

In this case, the Union asserts that the State repudiated the agreement under either 
the first or third prongs of the repudiation analysis when it discontinued the flex time and 
alternative work week programs for the 33 employees in Disability Determination 
Services. The State claims that the language of Paragraph 16 of the 1994 agreement 
allows it to “interrupt” the schedules in the manner in which it did for the purpose of 
Welfare Reform. 

Since the parties dispute the interpretation of the contract, we analyze this case 
under the first prong of the repudiation analysis. With regard to the claim concerning 
flex time, we find no violation of the Act. Specifically, we find that, at the time the 
decision was made to “interrupt” the flextime schedule, Welfare Reform was a major 
initiative which would impact nearly every facet of the department. Additionally, we are 
not convinced that welfare reform was a complete pretext for changing these schedules. 
Starkowski’s memo of June, 1995 to Commissioner Thomas speaks of welfare reform as 
a legitimate reason for interrupting the schedule. Even if the State was also interested in 
uniformity of schedules, the existence of welfare reform was also clearly a motivating 
factor. We have previously come to the same conclusion. See State of Connecticut, 
DSS, Decision No. 3652 (1999). 

Further, although the evidence shows that the specific employees at issue in this 
case may have been less affected by the welfare initiatives than some of their fellow 
bargaining unit members, it is a plausible interpretation of the agreement to say that the 
Department was allowed to interrupt all NP-3 schedules for a major initiative. As such, 
we cannot find that, in September, 1995, the State asserted its right to interrupt all flex 
time schedules in subjective bad faith. 

It is important to note that the interruption of the flex time schedules for these 
employees lasted only a few months, at the end of which time they were allowed to return 
to flexible hours.2 Because of the short duration of this interruption, we do not consider 
(as we do below regarding the alternative work week) whether the State’s action was 
something other than an “interruption” of the agreement because of the length of the 
change. In this case, the flexible schedule was restored after a short period of time. 

We must take several different events into consideration in analyzing the change 
that occurred with regard to the alternative work week. In this regard, we find, consistent 
with our conclusions above, that the State was not acting in subjective bad faith when it 
interpreted the flex time agreement to allow it to temporarily interrupt the alternative 
work week schedules of these employees in order to initiate and implement welfare 

2 The evidence showed that the employees were not allowed to start work any earlier than 7:30 a.m. once 
the flex time schedules were reinstated and, thus, the flextime was not actually restored to its previous 
structure. However the agreement clearly provides for start times no earlier than 7:30 a.m. 
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reform. However, the State’s actions become highly suspect due to the length of the 
alleged “interruption”. At the time of the hearing in this matter, the discontinuance of the 
alternative work week program had been ongoing for more than four years. This hardly 
qualifies as an “interruption” to accomplish welfare reform. 

If this were the only evidence presented, we would find that, at some point, the 
State began repudiating the agreement when it failed to reinstate the alternative work 
week program once the welfare initiative was substantially completed. It seems quite 
clear to us that the State would not be able to rely on its right to “interrupt” an agreement 
for such an extended period of time. However, we must take into consideration another 
factor that significantly effects our decision. That is the intervening 1994-1999 collective 
bargaining agreement between the State and NP-3. That agreement provided for an 
incremental increase in the length of the work day and work week. The agreement was 
settled in early 1996 and submitted to the Legislature in February 1996. By July, 1996 
all NP-3 employees were required to work a 7.5 hour work day (37.5 hour work week). 
The addition of these hours (as well as the further increments provided for in the 
contract) essentially rendered the 1994 flex time agreement a nullity. Due to the increase 
in hours, it became impossible for employees to work 4-day schedules within the hours 
provided for in the 1994 agreement. The Union agreed to the 1994-1999 contract, 
knowing the effect it would have on the flex time agreement. 

The intervening event of the 1994-1999 contract compels us to dismiss this 
complaint. As stated earlier, we find that the State did not act in subjective bad faith in 
interpreting the 1994 agreement to allow it to “interrupt” the flex time of all NP-3 
employees in order to implement welfare reform. Had the “interruption” lasted more 
than four years with no other intervening events, we would be inclined to view the action 
with suspicion after a certain period of time.  However, the settlement of the successor 
collective bargaining agreement which increased the employees’ work week rendered the 
1994 flex time agreement unworkable and outdated. As such, the complaint is dismissed. 
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ORDER 

By virtue of and pursuant to the powers vested in the Connecticut State Board of 
Labor Relations by the State Employees Relations Act, it is hereby 

ORDERED that the complaints filed herein be, and the same hereby are, 
DISMISSED. 

CONNECTICUT STATE BOARD OF LABOR RELATIONS 

___________________ 
John H. Sauter 
Chairman 

_____________________ 
C. Raymond Grebey 
Board Member 

_______________________

Wendella A. Battey

Board Member
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CERTIFICATION 

I hereby certify that a copy of the foregoing was mailed postage prepaid this 17th 
day of July, 2001 to the following:


Attorney J. William Gagne, Jr.

Gagne & Associates

1260 Silas Deane Highway

Wethersfield, Connecticut 06109


Attorney Ellen M. Carter

OPM – Office of Labor Relations

450 Capitol Avenue, MS53OLR

Hartford, Connecticut 06106-1308


Tristram Carpenter, Service Representative

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


Attorney Susan Creamer

Council 4, AFSCME, AFL-CIO

444 East Main Street

New Britain, Connecticut 06051


RRR 

RRR 

____________________________

Jaye Bailey Zanta, General Counsel

ONNECTICUT STATE BOARD OF LABOR RELATIONS
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